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REINFORCING PUBLIC SAFETY IN IMMIGRANT COMMUNITIES: THE IMPACT OF
THE U VISA LAW ENFORCEMENT CERTIFICATION

Introduction
(Last Updated March 2017)

Law enforcement agencies! with a practice or policy for signing U visa certifications have an
additional tool to reduce crime and ensure safer communities. The U visa is a federal program
available to immigrant victims of crime who are helpful to law enforcement. U visa applicants
must submit, among other documentation, a law enforcement certification. This section provides
details on the U visa program and guidance on how law enforcement agencies, in particular
police and prosecutors, can develop a certification practice.

Creation of the U visa. Congress created the U visa? to (1) strengthen the ability of law
enforcement agencies to detect, investigate, and prosecute cases of domestic violence, sexual
assault, human trafficking, and other criminal activities; and (2) to protect immigrant victims of
such activities.3 Lawmakers recognized that a victim’s cooperation, assistance, and safety are
essential to the effective detection, investigation, and prosecution of crimes.* However, victims
who fear deportation are unlikely to participate or cooperate in investigative efforts.” The U visa
program works to dismantle that fear, thereby encouraging victims to report crime and
participate in the various stages of the investigation. This process fosters increased trust
between law enforcement agencies and the immigrant population they serve.®

The Law Enforcement Certification

What'’s the purpose of the law enforcement certification?

The law enforcement certification (Form 1-918B) is a three-page form that immigrant crime
victims must submit as part of their U visa application. The form includes six short parts and
must be signed by a certifying law enforcement official or agency that attests to the following:

! The Department of Homeland Security (DHS) recognizes law enforcement officials to include federal, state, local law
enforcement agencies, prosecutors, judges or other authority that has the responsibility for investigation or prosecution of a
qualifying crime or criminal activity. Hereinafter, the phrases “law enforcement” and “law enforcement agencies” are to include
the aforementioned authorities.

2 U visa was created in the Violence Against Women Act (VAWA) under the Victims of Trafficking and Violence Prevention Act
of 2000.

3 New Classification for Victims of Criminal Activity; Eligibility for “U” Nonimmigrant Status, 72 Fed. Reg. 53,014. 53,015 (Sept.
17, 2007) (citing Battered Immigrant Women Protection Act (BIWPA) § 1513(a)(2)(A)).

4 Congress created the U visa because it was important for U.S. humanitarian interests to enhance safety of crime victims and
encourage them to cooperate with the justice system. BIWPA § 1513(a)(2)(A).

5 “Lack of legal immigration status in the United States may be among the reasons for some victims choosing not to come forward
to work with law enforcement. Perpetrators and human traffickers also use victims’ lack of legal status as legverage to exploit and
control them. By stabilizing their status in the United States, immigration relief can be critical to providing victims of crime a
greater sense of security that also makes it easier for them to assist [law enforcement officials] with [their] law enforcement and
prosecutorial efforts.” DHS Guide at 3.

6 Victims of Trafficking and Violence Prevention Act of 2000, Pub. L. 106-386 §1513(a) (OCT. 28, 2000).



1) The type of criminal activity perpetrated against the victim (1-918B Form: Part 1)

2) The fact that the person seeking the certification has been a victim of criminal activity;

3) Include notes of any injuries or other facts about the criminal activity they witnessed;
and (I-918B Form: Part 3)

4) Thgt the person possesses information about the criminal activity; 1-918B Form: Part
4).

5) That the victim has been helpful, is being helpful or is likely to be helpful in the
detection, investigation, prosecution, conviction or sentencing of a U visa listed criminal
activity; (1-918B Form: Part 4)

6) Information they have about any perpetrators who are family members of the victim. (I-
918B Form: Part 5)

To increase victims’ access to certifications, Congress explicitly included federal, state, and local
law enforcement officials, prosecutors, and judges in the list of U visa certifiers.2

Qualifying Criminal Activities for the U visa Certification (1-918B Form: Part 3)

The U visa statute includes a “non-exclusive”? list of qualifying criminal activities, which appears
in part 3 of the certification form. The list includes rape, torture, trafficking, incest, domestic
violence, sexual assault, abusive sexual contact, prostitution, sexual exploitation, stalking,
female genital mutilation,® being held hostage, peonage, involuntary servitude, slave trade,
kidnapping, abduction, unlawful criminal restraint, false imprisonment, fraud in foreign labor

"INA § 101(a) (15) (U); 8 U.S.C. § 1101(a) (15) (V). If the petitioner is under 16 years of age, incapacitated, or incompetent, s/he
is not required to personally possess information regarding the qualifying criminal activity. In these cases, an exception permits a
parent, guardian, or “next friend” of the minor, incapacitated, or incompetent petitioner to provide information and assist in the
investigation or prosecution. See INA 8 101(a)(15)(U)(i), 8 U.S.C. §1101(a)(15)(U)(i).
88 U.S.C. § 1101(a)(15)(U)(I) (2006); 72 Fed. Reg. 53,014, 53,023-53,024 (Sept. 17, 2007).
9 INA § 101(a)(15)(U)(iii), 8 U.S.C. 1101 (a)(15)(U)(iii); 72 Fed. Reg. 53,014, 53,018 (Sept. 17, 2007) (explaining that the list is
non-exclusive).
10 The United States federal government defines Female Genital Mutilation or Cutting (“FGM/C”) as follows:

(a) Except as provided in subsection (b), whoever knowingly circumcises, excises, or infibulates the whole or

any part of the labia major or labia minor or clitoris of another person who has not attained the age of 18 years

shall be fined under this title or imprisoned not more than 5 years, or both.

(b) A surgical operation is not a violation of this section if the operation is —

(1) necessary to the health of the person on whom it is performed, and is performed by a person licensed in the

place of its performance as a medical practitioner; or

(2) performed on a person in labor or who has just given birth and is performed for medical purposes connected

with that labor or birth by a person licensed in the place it is performed as a medical practitioners, midwife, or

person in training to become such a practitioner or midwife.

(c) In applying subsection (b)(1), no account shall be taken of the effect on the person on whom the operation

is to be performed of any belief on the part of that person, or any other person, that the operation is required as

a matter of custom or ritual.

(d) Whoever knowingly transports from the United States and its territories a person in foreign commerce for

the purpose of conduct with regard to that person that would be a violation of subsection (a) if the conduct

occurred within the United States, or attempts to do so, shall be fined under this title or imprisoned not more

than 5 years, or both. 18 U.S.C. § 116 (2013).
DHS developed a brochure that provides information clarifying the criminal consequences for performing FGM/C on a minor,
attempting to send her outside the United States for FGM/C to be performed, or performing FGM/C on a woman over the age of 18
without consent. In addition, this brochure details the immigration consequences to performing or assisting in FGM/C, and that
immigration relief may be available for those that have undergone FGM/C or are at risk of undergoing FGM/C. Department of
Homeland Security, “Female Genital Mutilation/Cutting,” available at http:/library.niwap.org/wp-
content/uploads/FGMC_Brochure FINAL.pdf.
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contracting, blackmail, extortion, manslaughter, murder, felonious assault, witness tampering,
obstruction of justice, perjury, solicitation to commit any of the above-mentioned crimes, or
any similar activity in violation of federal, state, or local criminal law. The list also includes
attempts or conspiracy to commit any of the listed activities. This list of criminal activities is not
exhaustive, but rather it represents the various types of behavior that can be classified as
domestic violence, sexual abuse, trafficking, or other criminal activities to which often impact
immigrants.!!

Congress intentionally chose the term “criminal activity” in the statutory language to
accomplish two goals: 1) to broadly include “any similar activity” and 2) to focus on the victim’s
actions in coming to state or federal government officials with information about criminal
activity.

This language is meant to take into account “the wide variety of state criminal statutes in which
the terminology used to describe the criminal activity may not be identical to that found on the
statutory list, although the nature and elements of both criminal activities are comparable.”?
For example, the statute lists domestic violence as a U visa—qualifying crime. However, most
state statutes do not specify domestic violence as a crime, but instead list crimes that

constitute domestic violence, such as harassment, assault, battery, criminal threats, menacing,
criminal trespass, burglary, malicious mischief, reckless endangerment, stalking, child abuse,
elder abuse, or malicious property damage.!® Even though these crimes are not specifically
enumerated in the U visa, they are incorporated within the qualifying crime of domestic
violence for U visa purposes.

In cases when crime perpetrators are charged with unrelated crimes, U visa certifications are still
appropriate and explicitly encouraged by the United States Department of Homeland Security.*
An illustrative example is provided in the U visa regulations: if a government agent is
investigating federal embezzlement charges and learns that the offender is abusing his wife, the
wife may be eligible for a U visa as a victim of domestic violence, even if her husband is charged
only with the non-qualifying federal embezzlement crimes.®

. DOES U VISA STATUS REQUIRE THE INITIATION OF A LAW ENFORCEMENT
INVESTIGATION OR A SUCCESSFUL PROSECUTION?

No. Congress explicitly crafted the U visa immigration protections for victims so as not to
interfere with the discretion that investigators and prosecutors have to investigate and choose
whether to prosecute criminal activity in any particular case.'® Additionally, per Congress, the

11 New Classification for Victims of Criminal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS Docket No.
USCIS-2006-0069 at page 7 (2007).

1272 Fed. Reg. 53,014, 53,018 (Sept. 17, 2007).

13 See Catherine F. Klein & Leslye E. Orloff, Providing Legal Protection for Battered Women: An Analysis of State Statutes and
Case Law, 21 Hofstra L. Rev. 801, 849-876 (1993).

14 See 72 Fed. Reg. 53,014, 53,018 (Sept. 17, 2007).

15 d.

16 "_aw enforcement, prosecutors, judges or government officials can certify a U visa based on past, present, or the likelihood or
future helpfulness of a victim. A current investigation, the filing of charges, a prosecution or conviction is not required to sign the

3
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certification process does not hinge on or require a victim’s testimony or completion of a
prosecution, as long as that victim is cooperative when the situation requires it.

Congress also recognized that for many crimes, particularly those that can be serial in nature
(e.g., rape), a victim could come forward, provide evidence, and only much later—after a
number of victims have come forward—can police build a criminal case against the perpetrator.
The U visa was designed to provide protection for immigrant victims, to encourage them to
come forward and provide evidence and information about criminal activity committed against
them. If an immigrant crime victim has offered or is willing to offer assistance to law
enforcement officials or prosecutors regarding such activity, the outcome of the case (or
whether authorities ever proceed with the case) is not relevant to a victim’s U visa eligibility. In
addition, investigation or prosecution of some criminal activity is impossible because the
perpetrator cannot be located, has diplomatic immunity, or has been deported.

U visa status can therefore be granted even when police decline to investigate or prosecutors
decline to charge perpetrators, when charges are later dropped, or when prosecutors are
unable to secure convictions.!’

Il. WHAT DOES THE U VISA DO?

As described above, in 2000 Congress created a specific avenue for immigrant crime victims to
obtain temporary lawful immigration status. This was done by amending sections of the
Immigration and Nationality Act to create the U visa.*®

If approved for a U visa, a victim will receive legal status for up to four years. This status will
permit the crime victim to live and work in the United States for the duration of the U visa. At
the end of the third year, the U visa recipient may be eligible to apply to adjust his or her status
to lawful permanent residence (commonly known as a “green card”). Receiving a U visa does not
directly or necessarily grant lawful permanent residency. Lawful permanent residency will be
granted only to U visa recipients who can provide evidence that they have not unreasonably
refused to provide assistance in the criminal investigation or prosecution and that their
continuous presence in the country is justified on humanitarian grounds, to ensure family unity,
or is otherwise in the public interest.

In addition to being a tool for immigrant victims of crime, the U visa also serves as a tool for law
enforcement officials and agencies to not only pursue criminal activity, but to also foster trusting
and lasting relationships with their local immigrant population. It assists in their efforts to bring

law enforcement certification. An instance may occur where the victim has reported criminal activity, but an arrest, prosecution, or
conviction cannot take place due to evidentiary or other circumstances.” DHS Guide at 7.

1772 Fed. Reg. 53,014, 53,020 (Sept. 17, 2007). (“This rule does not require that the prosecution actually occur, since the statute
only requires an alien victim to be helpful in the investigation or the prosecution of the criminal activity. See INA sections
101(a)(15)(U)(i)(111) & 214(p)(1), 8 U.S.C. 1101(a)15(u)(i)(II1) and 1184(p)(1).).

18 See INA § 101(a)(15)(U), 8 U.S.C. § 1101 (a)(15)(V).
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perpetrators of violent crimes to justice and to provide protection and a sense of security for
immigrant victims.

1. APPLICATION PROCESS

The United States Citizenship and Immigration Services (USCIS) of DHS has sole jurisdiction over
adjudication of petitions for U visa status.®

A person seeking U visa status must submit, by mail, Form | -918, “Petition for U Nonimmigrant
Status” and include with it Form [-918 Supplement B, “U Nonimmigrant Status Certification,”
along with supporting documents required to prove the four requirements for U visa eligibility.
A copy of Form 1-918, Supplement B, with instructions is included in the tool kit on page 14.

Form 1-918, Supplement B must be signed by a qualifying certifier, such as a law enforcement
official.2°

The victim sends the completed petition and supporting materials to the Victims and Trafficking
Unit of USCIS, located in Vermont. This specialized unit is trained to adjudicate cases involving
crime victims and is the only adjudication unit within DHS that can grant U visa status.?!

By preparing and signing Form 1-918, Supplement B, a certifier is not conferring legal
immigration status upon a noncitizen victim or making a determination of the victim’s eligibility
for a U visa.?? The certification is a mandatory part of the evidence the victim must submit to
USCIS to prove eligibility to receive a U visa. In addition to the certification, the victim must
meet the other eligibility criteria, such as demonstrating that he or she suffered substantial
mental or physical abuse as a result of having been a victim of the qualifying criminal activity.?3
To be granted a U visa, victims are also required to prove that they are eligible for admission to
the United States. DHS may grant a discretionary waiver and approve a U visa for immigrant
victims who cannot prove admissibility. In making this determination DHS will consider the
totality of the victim’s case and circumstances.?*

19 USCIS is the agency within DHS responsible for adjudicating applications for immigration benefits, work authorization, and
naturalization. Two other branches of DHS are responsible for immigration enforcement activities: Immigration and Customs
Enforcement (ICE) and U.S. Customs and Border Protection (CBP). “USCIS is the federal component of the Department of
Homeland Security (DHS) responsible of adjudicating (approving or denying) U and T visa applications.” DHS Guide at 3.

20 The implementing regulations of the U visa require that the law enforcement official that is the certifying official be the head of
the certifying agency, or any supervisor specifically designated by the head of the certifying agency to issue U visa certifications.
See 8 CFR 88 214.14(a)(3) & 214.14(c)(2)(i).

2L “By law, there is a 10,000 annual cap on U visas for principal applicants. However, USCIS continues to adjudicate applications
even after the annual cap has been reached. Cases that qualify for approval after the cap has been reached receive “conditional
approval” and work authorization based on “deferred action” until U visas become available.” DHS guide at 5.

22 “USCIS has the sole authority to grant or deny a U visa. The certification does not guarantee that the U visa petition will be
agproved by USCIS.” DHS Guide at 8, )

25 See U visa Flowchart, attached to this toolKkit.

2 "For all U visas petitioners and their qualifying family members, USCIS conducts a thorough background investigation
including a Federal Bureau of Investigation (FBI) fingerprint check and name check. USCIS also reviews the petitioner’s
immigration records to assess whether any inadmissibility issue exist, such as the petitioner’s criminal history, immigration
violations, or any security concerns. The results of these checks, as well as any evidence that certifying officials and immigration
authorities possess, may be considered when determining eligibility for a U visa.” DHS guide at 5.
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V. LAW ENFORCEMENT OFFICIALS AND PROSECUTORS AS U VISA CERTIFIERS

A U visa victim must obtain a certification from a sheriff, a prosecutor, designated law
enforcement official, judge, or other federal or state authority that is detecting, investigating,
or prosecuting any of the criminal activities listed in the U visa statute or regulations.?>
Congress specifically listed federal, state, and local law enforcement officials and prosecutors as
U visa certifiers in the statute.2® The U visa is an effective tool for law enforcement and
prosecutors because it allows both to hold perpetrators of these crimes accountable and to
receive assistance from victims in investigations.?’ It also allows law enforcement and
prosecutors to foster a trusting relationship with the local immigrant population in its efforts to
bring perpetrators to justice.

As first responders, police departments, sheriffs’ offices, and marshals regularly encounter
victims whose allegations of criminal victimization they believe to be credible. During the
process of detecting criminal activity, taking police reports, obtaining warrants, and engaging in
crime investigations, officers routinely determine whether they believe the criminal activity
occurred and whether a person has been a victim of such activity.?2 When the crime victim is or
may be a noncitizen, the agency, under the federal U visa statute, is authorized to issue a U visa
certification.?® Based upon the law enforcement officer’s contact with the immigrant victim
during detection or investigation of criminal activity, the officer is well positioned to certify an
immigrant victim’s helpfulness or willingness to be helpful.3°

Although the manner in which prosecutions are initiated vary by jurisdiction, prosecutors
encounter persons who have been victims of criminal activity. These encounters occur in the
process of making charging decisions or when police, magistrates, commissioners or even the
victim’s own perpetrator, have brought criminal charges. When the crime victim is or may be a
non-citizen, DHS has authorized prosecutors to issue U visa certifications. Prosecutors can
complete U visa certification for victims of crimes listed in the statute. This authority to certify

25 INA § 214(p)(1), 8 U.S.C. 1184(p)(1); 72 Fed. Reg. 53,014, 53,019 (Sept. 17, 2007).

26 20 INA. § 101(a)(15)(U)(i)(111), 8 U.S.C. 1101(a)(15)(U)(i)(111); I.N.A. 8 214(p)(1), 8 U.S.C. § 1184(p)(1).

27 “In cases where the information provided by the victim led to the detection of criminal activity, a certifying agency may sign a
certification. In these cases it does not matter if another agency will be the one to determine whether to pursue a criminal
investigation or prosecution. In cases where the police investigated the crime and prosecutors are now prosecuting the case, both
police and prosecutors may sign a certification. The authority of the police to sign a certification does not end when the case is
referred for prosecution.” DHS Guife at 15.

28 It is important to note that U visa certification can and should occur as early as possible after taking a police report or
interviewing a credible crime victim. See72 Fed. Reg. 53,014, 53,019 (Sept. 17, 2007). Certification need not wait until the case
reaches a probable cause determination. However, for cases in which probable cause has been found, noncitizen victims should
receive U visa certifications

2 “TLaw enforcement officials should] be prompt in providing the signed certification to the victim or the victim’s attorney or
representative. USCIS must receive the U visa petition, which includes the Form 1-918B, within six (6) months of the date the
Form 1-918B was signed.” DHS Guide at 8.

30 “As part of its review of the U visa certification (Form 1-918B), USCIS may contact the certifying official to ask if the victim
has continued to provide assistance reasonably requested or to request other information. USCIS may also contact the certifying
agency if any issues or questions arise during the adjudication based on information provided in the certification.” DHS guide at 5.

INIWAP American University, Washington College of Law



exists whether or not the prosecutor ultimately pursues prosecution of the perpetrator for the
crime listed in the U visa statute.3!

The DHS regulations envision that the U visa certification process fits within routine activities of
law enforcement. The U visa certification can be completed at the same time officers are
completing their police reports and can then be reviewed and approved by supervisors who are
also signing off on the police reports. The U visa regulations allow the head of the certifying
agency to grant any supervisory person(s) the authority to issue U visa certifications.32 The
regulations contemplate granting certification authority to multiple supervisory personnel.33
DHS encourages law enforcement agencies to develop internal policies and procedures to
respond to requests for U visa certifications. To facilitate the authorization of personnel to sign
U visa certification forms, a sample “Designee Letter” is included in the tool kit on page 20.3

Certifying agencies may also develop internal policies and procedures to inform victims where
and with whom to file requests for certifications; to provide certifying officials with the relevant
and necessary information needed for supervisors to sign U visa certifications; and to implement
practices that result in certifications being issued. A sample U visa certification policy is included in
the tool kit on page 26.3°

Evaluating Helpfulness

Law enforcement officials may complete U visa certifications once they are able to assess a
victim’s helpfulness.3® An investigation need not be complete prior to signing a certification.
The certification signed by a certifying official demonstrates that the victim “has been helpful,
is being helpful, or is likely to be helpful in the detection, investigation, or prosecution of the
qualifying criminal activity.”3’

31 “Instances may occur where the perpetrator has fled the jurisdiction, left the United States, or been arrested for unrelated
offenses by another jurisdiction. An arrest, prosecution, or conviction may not be possible in these situations. A U visa petitioner
will still have to meet the helpfulness requirement by reasonable assisting the certifying law enforcement agency, and will also
have to meet all other eligibility requirements in order to qualify for a U visa.” DHS Guide at 21.

32 See 8 CFR 8§ 214.14(a)(3) & 214.14(c)(2)(i).

33 “The head of the agency has the authority to sign certifications or to delegate authority to other agency officials in a supervisory
role to sign certifications. [A law enforcement official] should only sign a certification if [his or her] agency has given [him or her]
this authority.” DHS Guide at 8.

34 “If a certifying agency has written delegation of authority, provide a copy to USCIS to keep on file by emailing it to
LawEnforcement UTVAWA.VSC@USCIS.dhs.gov.” DHS Guide at 8.

% “Some examples of how various agencies or officials educate their officials about U visa certifications...and how they designate
a certifier or certifiers in their agency include: Distributing department policy or a general order on the process and use of the U
visa certification...; Distributing a letter or memorandum from the Chief or Sherriff to the agency’s designee in charge of signing
U visa certifications...designating a process and authority to certify;...Sending written notification, via email or other method,
from the Chief or Sheriff to the entire department explaining the purpose of the U or T visa, the certification/declaration process,
and who is/are designated as the certifier(s).”

36 “”Helpful” means the victim has been, is being, or is likely to assist law enforcement, prosecutors, judges, or other government
officials in the detection, investigation, prosecution, conviction, or sentencing of the qualifying criminal activity of which he or she
is a victim.” DHS Guide at 7. “This means that since the initiation of cooperation, the victim has not unreasonably refused to
cooperate or failed to provide information and assistance reasonable requested by law enforcement or prosecution in connection
with a criminal investigation or prosecution.” DHS Guide at 18.

378 U.S.C. § 1184(p)(1)

INIWAP American University, Washington College of Law



The “helpfulness” requirement was written using several verb tenses, recognizing that a victim
may apply for status at different stages of an investigation or prosecution.3® Congress intended
to allow an individual to petition for status at virtually any stage of the investigation or
prosecution.® Likewise, the definition of “investigation or prosecution” in the statute is
interpreted broadly.*° Some examples of helpful actions include, but are not limited to, calling
911 to report the crime, providing a statement to the police, filing a police report, or seeking a
protection order.

A victim who received certification and was granted a U visa has an ongoing obligation to
provide assistance.*! Law enforcement officials may notify USCIS directly for cases in which
victims are no longer helpful. However, such notification is appropriate only when the victim’s
lack of cooperation is not reasonable.

Congress included witness tampering because threats from perpetrators can deter the
cooperation of crime victims who initially come forward and report crimes. The following are a
few common examples of when a victim’s lack of ongoing cooperation is “not unreasonable”: 1)
when perpetrators, through coercion and threats, make the victim unavailable for trial or 2)
when a victim reasonably fears for her safety or her children’s safety or 3) the victim fears
retaliation from her perpetrator if she testifies at trial. Police and prosecutors working with
domestic violence and sexual assault victims understand that perpetrators can be held
accountable through evidence-based prosecutions even when victims do not testify at in
criminal trials. Receiving a U visa approved by DHS and protection from deportation can bolster
the victim’s courage to cooperate despite these fears and concerns.*? Based on the
understanding that victim’s level and ability to cooperate may fluctuate over time, the law
requires that for U visa victims to attain lawful permanent residency, they must provide DHS
proof of cooperation or they must prove to DHS that their did not unreasonably refuse to
cooperate in the investigation or prosecution of criminal activity.*?

38 72 Fed. Reg. 53,014, 53,019 (Sept. 17, 2007).

¥ 1d.

401d. at 53,020; 8 C.F.R. § 214.14(a) (5).

41 1d. “The duty to remain helpful to law enforcement exists even after a U visa is granted, and those victims who unreasonably
refuse to provide assistance after the U visa has been granted will not be eligible to obtain lawful permanent residence and may have
the U visa revoked by USCIS.” DHS Guide at 7.

42 %It is common for perpetrators to report immigrant crime victims and witnesses to immigration enforcement officials to gain
advantage in a civil or family law case and/or to avoid prosecution in a criminal case. Congress created the U visa as a tool to
counter such efforts by perpetrators.” DHS Guide at 20.

43 “[T]he 1-918B...provide an opportunity for law enforcement to provide information to USCIS about the extent of the victim’s
assistance in the detection, investigation, prosecution, conviction, or sentencing of criminal activity. [Law enforcement officials]
may complete the form including all information [they] find relevant about the victim’s assistance. USCIS will ultimately
determine whether the victim meets these requirements. Form 1-918B asks whether the victim possesses information concerning
the criminal activity; was, is, or is likely to be helpful in the investigation and/or prosecution of the criminal activity; was asked to
provide further assistance; and has unreasonably refused to provide assistance. [Law enforcement officials] may select “yes” or
“no” to these questions and further explain [their] answers.” DHS Guide at 18.

INIWAP American University, Washington College of Law



VII. APPLICATIONS FOR LAWFUL PERMANENT RESIDENCY BY U VISA RECIPIENTS

U visa status is issued for a period of up to four years.** A U visa holder can live and work legally
in the United States and file petitions with USCIS to provide immigration status for family
members.* Upon certification by a qualifying official, U visa status can be extended.*®

After three years of continuous presence in the United States, a U visa holder is eligible to apply
for lawful permanent residency.*’” Not all U visa holders will qualify for lawful permanent
residency. To qualify, U visa holders must provide evidence that they have not unreasonably
refused to provide assistance in the criminal investigation or prosecution and that their
continuous presence in the country is justified on humanitarian grounds, to ensure family unity,
or is otherwise in the public interest.

Who is eligible?

To be eligible for a U visa, immigrant victims must meet four statutory requirements and they

must include a certification from a certifying official or agency that they have been, are being, or

are likely to be helpful in the detection, investigation, or prosecution of a qualifying criminal

activity.*® The law requires that a person who is eligible for a U visa must

(1) have suffered substantial physical or mental abuse as a result of having been a victim of a
listed criminal activity;*®

(2) possess information concerning such criminal activity;
(3) have been helpful, be helpful, or be likely to be helpful in the investigation or prosecution of a
crime; and

(4) have been the victim of a criminal activity that occurred in the United States or violated the
laws of the United States.®

44 See INA § 214(p) (6), 8 U.S.C. § 1184(p) (6).

458 C.F.R. § 214.4(g) (2008). “[C]ertain family members of a U visa recipient may also be eligible to live and work in the United
States as a “derivative” U visa recipient based on their relationship with the principal recipient. These include: Unmarried children
under the age of 21; Spouse; Parents of a U visa petitioner under age 21; and Unmarried siblings under 18 years old of U visa
petitioner under age 21.” DHS Guide at 5.

46 See INA § 214(p)(6), 8 USC § 1184(p)(6); 8 CFR § 214.4(g)(2008

47 See INA § 245(m), 8 U.S.C. § 1255(m).

“8 INA § 101(a)(15)(U), 8 U.S.C. § 1101(a)(15)(V) (outlines four statutory requirements for U visa eligibility and contains non-
exhaustive list of qualifying criminal activities. Congress used the term “criminal activity” rather than “crime” to provide victims
access to U visa protection as early as possible after the crime occurred or was reported..); INA § 214(p)(1), 8 U.S.C. § 1184(p)(1)
(details certification requirement).

4% Note that the Immigration and Customs Enforcement’s Toolkit (April 2011) stated that the certifier determines whether the
victim has suffered substantial mental or physical abuse (see page 20, available at
http://Aww.ice.gov/doclib/about/offices/osltc/pdf/tool-kit-for-prosecutors.pdf). The Department of Homeland Security published a
U visa Resource Guide in January of 2012 and supercedes ICE’s language requiring the certifier to determine substantial harm.
DHS stated that it is responsible for determining substantial harm by requesting supporting evidence from the victim (see pages
10-11, available at http://www.dhs.gov/xlibrary/assets/dhs_u_visa_certification_guide.pdf). “While Form 1-918B asks the law
enforcement official to provide information about the injury to the victim, the certifying official is not required to assess whether
the victim suffered substantial physical or mental abuse as a result of the criminal activity. This is a requirement that the U visa
petitioner must establish to the satisfaction of USCIS.” DHS Guide at 6.

50 INA § 101(a) (15) (U); 8 U.S.C. 8 1101(a) (15) (V). If the petitioner is under 16 years of age, incapacitated, or incompetent, s/he
is not required to personally possess information regarding the qualifying criminal activity. In these cases, an exception permits a
parent, guardian, or “next friend” of the minor, incapacitated, or incompetent petitioner to provide information and assist in the
investigation or prosecution. See INA § 101(a)(15)(U)(i), 8 U.S.C. §1101(a)(15)(U)(i). “While the criminal activity must have
occurred in the United States, its territories, or possessions, or have violated U.S. law, victims d not need to be present in the U.S. in
order to be eligible for a U visa and may apply from outside the U.S.” DHS Guide at 20.
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Who can provide the required U visa certification?

In order to approve a victim’s U visa application, USICIS requires a U visa certification.>! The U
visa statute states that federal, state, or local law enforcement officials or prosecutors are
qualified to provide certifications for victims filing U visa applications.>? Law enforcement
officials that are in supervisory positions and prosecutors qualify because their roles place them
in direct contact with immigrant victims of crime. Certifying agencies include all law
enforcement authorities that are responsible for investigation, prosecution, and/or conviction or
sentencing for qualified criminal activities.>® Additionally, within law enforcement agencies, only
an individual in a supervisory role specifically designated by the head of the agency may sign the
certification.>*

Law enforcement officials are the first responders to immigrant victims of crime. Police
departments, sheriffs’ offices, marshals, and other law enforcement officials have firsthand
knowledge of a victim’s helpfulness in reporting the crime and participating in any subsequent
investigations. Law enforcement officials, therefore, are well positioned to provide U visa
certifications and verify a victim’s helpfulness in the detection or investigation of qualifying
criminal activity.>>

When a qualifying criminal activity is prosecuted, prosecutors work closely with both law
enforcement and victims. The prosecutors might need the victim to testify in court, or
otherwise help during the prosecution, which might include the sentencing phase. During the
prosecution of a qualifying criminal activity when there is an immigrant victim, the prosecutors
are well positioned to verify a victim’s eligibility for a U visa certification and to provide the
certification.

Determining eligibility is important because the U visa certification must affirm the immigrant
victim’s past, present, or future helpfulness in the detection, investigation, or prosecution of
certain qualifying criminal activity.”® Prosecutors or law enforcement officials who sign
certifications do not confer any immigration status upon the victim, but rather enable the
victim to meet one of the eligibility requirements in the victim’s application to U.S. Citizenship

51 “Without a completed and signed U visa certification, the victim will not qualify for a U visa, as it is a required part of the
application, and there is no exception to this requirement. However, by signing a U visa certification, the certifying agency,
official, or judge is not sponsoring or endorsing the victim for a U visa, and the completed certification does not guarantee that
USCIS will approve the U visa petition. USCIS considers the U visa certification as only one part of the evidence in support of the
U visa petition. DHS Guide at 6.

52 INA § 214(p)(1), 8 U.S.C. § 1184(p)(1).
53 DHS, U Visa Law Enforcement Certification Resource Guide for Federal, State, Local, Tribal and Territorial Law

Enforcement, Jan.01/2012 at p 3, available at

http://www.dhs.gov/xlibrary/assets/dhs_u_visa_certification_guide.pdf

S 1.N.A. 8§ 214(p)(1), 8 U.S.C. & 1184(p)(1) (2000).

5 “\When completing the Form 1-918B, certifying officials are encouraged to check the boxes for all qualifying criminal activities
detected based on the facts of the case at the time of certification. Certifying officials should not limit the boxes that are checked to
the criminal activities that the agency has decided to investigate or prosecute and should check all qualifying criminal activities
present in the case.” DHS Guide at 8.

%6 1d.
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and Immigration Services of the Department of Homeland Security (DHS). >’ Only DHS has the
discretion to grant or deny U visa status to the victim.

57 See Form 1-918, Supplement B, Instructions (08/31/07), at page 3 (United States Customs and Immigration Services will consider
the totality of the circumstances in determining whether someone is eligible for the U visa). “USCIS determines the victim’s
credibility and whether to approve the petition based on the totality of the evidence and circumstances of each case.” DHS Guide at
6.

11
INIWAP American University, Washington College of Law



U Visa Quick Reference for Law Enforcement and Prosecutors®®
By Leslye E. Orloff, Alina Husain, Alisha Lineswala, Benish Anver, and Daniel Enos
October 18, 2018

Purpose
of the U visa

e The U visa facilitates the reporting about criminal activities to government officials including but not limited to
law enforcement, prosecutors, courts, adult and child protective services and state and federal administrative
agency officials by immigrant victims of domestic violence, child abuse, sexual assault, dating violence,
stalking and human trafficking, and other U visa listed criminal activities and ensures immigrant victims receive
access to justice in civil, family, criminal and administrative law cases.

Benefits
of the U visa

o Strengthens the ability of the law enforcement officers, prosecutors, courts, as well as state and federal
government agencies to detect, investigate, prosecute, convict and/or sentence perpetrators of criminal activity
while offering immigrant crime victims legal immigration status, work authorization, and protection from
deportation.

e Immigrant victims are ensured access to justice by alleviating fears, such as deportation, that keep victims from
participating in the criminal, family, and civil justice systems. The U visa certification follows the law
enforcement Access to Justice Initiative by promoting accessibility, ensuring fairness, and increasing efficiency.

Who is eligible
for a U visa?

e To be eligible for a U visa an individual:
0 Must be a victim of a criminal activity listed in the U visa statute or a similar criminal activity;
0 Must possess information concerning the criminal activity;

0 Must be helpful, have been helpful, or be likely to be helpful to a federal, state, or local
government agency or family, civil, or criminal court in the detection, investigation, prosecution,
conviction, or sentencing of the criminal activity;

0 Must have suffered substantial physical or mental abuse as a result of having been a victim of one
or more qualifying criminal activities; and

o The criminal activity must have violated the federal or state laws of the U.S. or been perpetrated in
the U.S. or its territories and possessions.

e To prove helpfulness, the applicant must obtain a certification from a law enforcement official, prosecutor,

judge, Department of Homeland Security (DHS) official, or other federal or state authority involved in
detecting, investigating, prosecuting, convicting or sentencing any of the qualifying criminal activities.

U visa
Qualifying
Criminal
Activities

U visa
Qualifying
Criminal
Activities

¢ U visa qualifying criminal activities include, but are not limited to the following non-exclusive list:

Rape, torture, trafficking, incest, domestic violence, sexual assault, abusive sexual contact, prostitution, sexual
exploitation, stalking, female genital mutilation, being held hostage, peonage, involuntary servitude, slave trade,
kidnapping, abduction, unlawful criminal restraint, false imprisonment, blackmail, extortion, manslaughter, murder,
felonious assault, witness tampering, obstruction of justice, perjury, fraud in foreign labor contracting, solicitation
to commit any of the above-mentioned criminal activity, or any similar activity in violation of federal, state, or local
criminal law and solicitation, attempts or conspiracy to commit any such criminal activity.

e The term “criminal activity” in the statutory language was intentionally chosen by Congress to accomplish two
goals — to be broadly inclusive of “any similar activity” and to focus on the actions of the victim in coming to
state or federal government officials and courts with information about criminal activity. This language is
meant to take into account “the wide variety of state criminal statutes in which the terminology used to describe
the criminal activity may not be identical to that found on the statutory list, although the nature and elements of
both criminal activities are comparable.”°

%8 U Visa Toolkit for Law Enforcement Agencies and Prosecutors (March 2018)
http://niwaplibrary.wcl.american.edu/pubs/uvisatoolkit-police-proscutors

5972 Fed. Reg. 53,014, 53,018 (Sept. 17, 2007).
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For example, the statute lists domestic violence as a U visa qualifying crime. However, many states do not
specify domestic violence as a crime, but instead list crimes that constitute domestic violence, such as
harassment, assault, battery, criminal threats, menacing, criminal trespass, burglary, malicious mischief, reckless
endangerment, child abuse, elder abuse, or malicious property damage. Even though these criminal activities are
not specifically enumerated in the U visa, they are incorporated within the qualifying crime of domestic
violence.

Status of Crime
Perpetrator

The U visa applicant does not have to be married to the crime perpetrator and there may or may not be any
family relationship between the victim and the perpetrator. The crime perpetrator may have any immigration or
citizenship status including but not limited to U.S. citizen, legal permanent resident, diplomat, work-visa holder,
or undocumented immigrant.

Certification
Requirements

U.S. Citizenship and Immigration Services (USCIS) Form 1-918 Supplement B, must be completed by a
qualifying certifier, such as a law enforcement official or prosecutor. On the 1-918B certification form that
certifying official verifies if the victim applying for a U visa meets the following four criteria, which includes
but is not limited to:

0 Has been the victim of qualifying criminal activity;

0 Possesses information about the qualifying criminal activity;

0 The qualifying criminal activity was perpetrated in the U.S. or violated U.S. federal or state law.
o]

Has been, is being or is likely to be helpful in the detection or investigation, or prosecution, or
conviction, or sentencing of one or more qualifying criminal activities;

» For law enforcement: Helpfulness includes reporting a criminal activity, making or
attempting to make a police report, providing information at the crime scene, participating
in interviews with police, allowing police to photograph injuries, or attempting to provide
information to police at the crime scene that could not be communicated because the
police did not obtain a qualified interpreter;®°

= For prosecutors: Helpfulness includes providing evidence used in charging document,
attending a hearing, participating in interviews with prosecution office staff, providing
information needed for restitution, attending and/or testifying at the initial appearance,
bond hearing, preliminary hearing, arraignment, pre-trial motions, sentencing, or trial;

The criminal activity may have occurred at any time in the past. There is no statute of limitation and
certification can be made even when the state statute of limitation for the criminal activity has passed. Once the
certification is completed, the victim is required file the U visa application within six (6) months of the date the
certification was signed.

The certification should provide specific details about the nature of the criminal activity being detected,
investigated, prosecuted, convicted and/or sentenced and describe the victim’s helpfulness in the case.

U visa certification does not require the criminal prosecution to be completed or successful, nor does it require
law enforcement to investigate the criminal activity. U visa certification can be based solely on the victim
having taken any number of actions including but not limited to: calling police for help, making a police report,
seeking a civil protection order, providing a history of violence to law enforcement or the court, providing
statements in a line-up, or providing a victim impact statement. The certification only attests to the U visa
petitioner’s helpfulness in one or more of the following: detection, investigation, prosecution, conviction or
sentencing.

Law
Enforcement
and
Prosecutors as

Law enforcement officials and prosecutors are specifically listed in the federal statute as possible certifiers to
complete the U visa Certification Form 1-918, Supplement B. A certifying official is the head of a law

60 See Benish Anver, Rocio Molina, Andrea Carcamo-Cavazos, Chief Peter Helein, Devon E. Turner, and Spencer Cantrell, U-
Visa: “Helpfulness™ http://niwaplibrary.wcl.american.edu/pubs/uvisa-helpfulness-chcklist/
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U visa
Certifiers

enforcement or prosecution agency or the persons with supervisory responsibility at the agency designated by
the head of the agency to sign certifications.

The certification is necessary to establish eligibility for the U visa, but by itself does not grant immigration
status to the victim. To obtain a U visa, a victim must meet eligibility requirements, in addition to obtaining a
U visa certification. The Department of Homeland Security (DHS) has sole authority to grant or deny a U visa
and completes full background checks on all applicants.

Assessing the
Helpfulness of
the U visa
Applicant

There is no degree of helpfulness required; instead, the standard is that the victim must not unreasonably refuse
to provide help, information, or assistance to law enforcement and prosecutors that is reasonably requested.

0 Note -- if the victim’s ongoing cooperation in the criminal investigation or case may jeopardize the
victim’s safety or the safety of family members in the U.S. or abroad, then the victim’s failure to
cooperate is not unreasonable. The victim’s helpfulness must be examined in the totality of the
circumstances including the nature of the victimization, victim’s fear of the abuser, trauma
suffered, and the abuser’s use of force, fraud, coercion, threats, and/or ongoing abuse.

Being helpful is not related to whether the perpetrator of the criminal activity has been issued a warrant, is
prosecuted, is arrested, is convicted, or the case is ongoing or is closed. Being helpful is independent from the
results of the case. For example, if the victim has reported a criminal activity, and the perpetrator cannot be
found or identified, the victim can still be deemed helpful.

The U visa helpfulness requirement allows an individual to seek U visa relief at various stages of a criminal case
including providing information that helps government officials detect, investigate, or prosecute the criminal
activity, past helpfulness and willingness to be helpful in the future.

In order to apply for lawful permanent residency after being granted a U visa, the victim must prove that they
fulfilled an ongoing responsibility to provide assistance or they must prove that they did not unreasonably refuse
to cooperate with reasonable requests for assistance from government officials.

Attesting to
Helpfulness on

Law enforcement and prosecutors should provide on the certification form a general description of victim
helpfulness which may include for example:

Cert;‘?sation 0 Victim called police to report the criminal activity
Form 0 Victim spoke freely with responding officers
0 Victim participated in pre-arrest identification
0 Victim sought a protection that law enforcement would serve on the perpetrator
o0 Victim sought a protection order, that the victim can enforce if violated in the future
0 Victim provided photographs of injuries
o0 Victim attended prep sessions with prosecutor
0 Victim testified before the grand jury or at other stages of a criminal case
Timin_g of U Law enforcement and prosecution officials may complete U visa certifications once they are able to assess a
\_/'_Sa . victim’s helpfulness. Congress intended that U visa certifications be signed early after detection of the criminal
Certification activity. An investigation need not be complete prior to signing a certification. 5!
Tlm\lzgaof v The certification signed by a certifying official demonstrates that the victim has been helpful, is being helpful, or

Certification

is likely to be helpful in the detection, investigation, prosecution, conviction or sentencing of the qualifying
criminal activity. The DHS regulations envision that the U visa certification process fits within routine activities
of law enforcement. The U visa certification can be completed at the same time officers are completing police
reports or when prosecutors begin working with the victim. Law enforcement and prosecutors can provide
certifications at any time after they access the helpfulness. Waiting to sign certifications until after the criminal

61 See Department of Homeland Security, U and T Visa Law Enforcement Resource Guide for Federal, State, Local, Tribal and
Territorial Law Enforcement, Prosecutors, Judges and Other Government Agencies http://niwaplibrary.wcl.american.edu/pubs/dhs-
updated-u-certification-resource-guide-2015
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case has been concluded increases the ability of perpetrators to intimidate immigrant victim witnesses using
threats and calls to DHS to have the victim deported and is not consistent with best practices.5?

When Law
Enforcement &
Prosecutors are
Able to Provide

U visa
Certification

If a law enforcement official or prosecutor finds that there is probable cause to believe that criminal activity
occurred, that the person seeking certification was a victim, and that the victim was helpful, is being helpful or
is likely to be helpful in detection, investigation, prosecution, conviction or sentencing, a certification can be
signed at any stages of the criminal investigation, prosecution, or court case. Examples include when victims
have been helpful to prosecutors making charging decisions, when they cooperated in a criminal investigation or
filed a police report. This authority to certify exists whether or not law enforcement opens an investigation or
the prosecutor ultimately pursues prosecution of the perpetrator for the criminal activity listed in the U visa
statute.

U visa, Time Within a few weeks after filing the U visa, the victim’s case is logged in a specialized computer VAWA
Lm_e & confidentiality system at the DHS that provides victims some protection from deportation. DHS will run a
Alftalr]l"}g background check based on the applicant’s fingerprints.
awfu . - S . .
S Approximately 36-48 months® after filing DHS will adjudicate the case and conduct another finger print check.
Residency Approvable cases receive wait-list approval, “deferred action status” which provides formal protection from
deportation, and legal work authorization.
The victim is placed on a waitlist for a U visa. Only 10,000 visas can be issued each year and the current
waiting time is 11 years. Once the victim’s case reaches the top of the waitlist, fingerprint checks are run again
prior to issuing the victim a U visa.
The U visa lasts for 4 years. It is at this point that U visa holders may be able to travel abroad.
After three (3) years as a U visa holder, the victim may apply for lawful permanent residency. To obtain lawful
permanent residency as a U visa holder the victim must prove:

o Their helpfulness in the detection, investigation, prosecution, conviction or sentencing of criminal
activity or that they did not unreasonably refuse to cooperate with reasonable requests for
assistance. Some victims may return to the certifying agency for a new certification to provide
evidence of their helpfulness to support the victim’s application for lawful permanent residency.

0 That they are eligible for lawful permanent residency as a U visa holder due to either:

* Humanitarian need,;
= Family unity; or
= Public interest

o0 That they have continuous presence in the U.S., since receiving they U visa. Due to the
“continuous presence” requirement, if a U visa holder departed the U.S. for any single period of
time longer than 90 days, or for shorter periods in the aggregate exceeding 180 days, they must
include a certification with their application for lawful permanent residency— from the original U
visa certifying agency — that verifies that the absence was necessary for the investigation or
prosecution or otherwise justified.

o0 Fingerprint checks are run as part of this adjudication.

More Please visit the NIWAP’s web library for more information, training or technical assistance at
Information

http://niwaplibrary.wcl.american.edu/

62See Training Tools for Prosecutors on the U Visa, VAWA and Criminal Court Discovery
http://niwaplibrary.wcl.american.edu/prosecutors-tools/

63 The time frames in this section were current as of October 2018.

15

INIWAP American University, Washington College of Law



http://niwaplibrary.wcl.american.edu/
http://niwaplibrary.wcl.american.edu/prosecutors-tools/

13



14



15



16



17



18



19



20



21



22



SAMPLE DESIGNEE LETTER
[LAW ENFORCEMENT AGENCY or PROSECUTOR’S OFFICE LETTERHEAD]
Date

Victims and Trafficking Unit Vermont Service Center
Vermont Service Center

U.S. Citizenship and Immigration Services

75 Lower Welden Street

St. Albans, VT 05479

Dear Sir or Madam:

| am the [Chief of Police/ Sheriff/Prosecutor’s Office] of [City or County, State]. In this
capacity, | am the head of the [Police Department /Sheriff’s Office/Prosecutor’s Office] of
[County, State], which office is responsible for investigating [or prosecuting] crimes
committed in [County, State], which is a certifying agency, as such term is defined at 8
C.F.R. §214.14(a)(2).

Pursuant to 8 C.F.R.§ 214.14(a)(3) and 8 C.F.R.§ 214.14(c)(2)(i), | hereby specifically
designate Person A, Person B, and Person C, all of whom have supervisory responsibilities,

to sign 1-918 Supplement B, U Nonimmigrant Status Certification forms on my Department’s

behalf. This specific designation shall remain in force until revoked in writing.

Sincerely,

[Name]
[Title] [County, State]
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[Police Department Letterhead]

SAMPLE U-VISA CERTIFICATION OFFICER’S DUTIES!
GENERAL PURPOSE

In addition to performing duties listed under [reference job description that covers officer],
the U-visa certification officer(s) will perform a variety of tasks associated with the U-visa
certification process, including evaluating U-visa certification requests, and completing and
signing 1-918 Supplement B forms (certification forms).

SUPERVISION EXERCISED

U-visa certification officer is in a supervisory position and is designated by the head of the
agency.

ESSENTIAL DUTIES AND RESPONSIBILITIES

e Serves as liaison between police department and agency personnel seeking U-visa
certification

e Reviews and signs 1-918 Supplement B certification forms prepared by agency
personnel

e Completes and signs 1-918 Supplement B certification forms
e Assists the police department in developing programs and practices that will
enhance community-outreach activities related to the U-visa and noncitizen crime

victims

e Qversees programs to educate the public about police department’s U-visa
certification function and purposes

e Meets and acts as a liaison with community groups
e Liaises with other local government agencies on U-visa issues as assigned

e Supports patrol officers at crime, fire, and accident scenes with U-visa
information, materials, and outreach activities

1 This model duties document was created by Legal Momentum and the Vera Institute of Justice, two not-for-profit
organizations that provide national technical assistance to law enforcement agencies on the U-visa certification process.

24



e Completes monthly reports of activities detailing the number of U-visa
certification requests and grants

PERIPHERAL DUTIES
e Serves on various law enforcement and other committees as assigned

e Performs related U-visa work as assigned
DESIRED MINIMUM QUALIFICATIONS

Education and Experience:

(A) Same as for [job description]

Preferred Knowledge, Skills, and Abilities:

(A) Knowledge and experience working with immigrant and noncitizen crime victims,
including those eligible for immigration benefits related to the Violence Against Women Act
(VAWA) (e.g., VAWA self-petitions, T-visas, and U-visas)

(B) Knowledge of U-visa statute and regulations, the U-visa certification process, and
other victim-based forms of immigration relief available to immigrant crime victims (e.g.,
VAWA self-petitions and T-visas).

(C) Knowledge and command (reading, writing, and speaking) of one or more foreign
languages prevalent in the community

(D) Experience in community policing

(E) Familiarity with agency’s limited English proficient policies and procedures (e.g., how to
access telephonic interpreters and how to work with bilingual personnel); and

ADDITIONAL DESIRED QUALIFICATIONS
[for agency to complete]

SPECIAL REQUIREMENTS
[for agency to complete]

TOOLS AND EQUIPMENT USED

Personal computer, including word processing and specialized software; phone,
typewriter, calculator, fax machine, copy machine; police car, police radio, pager, first aid
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equipment, vehicle lock-out tools, camera, outreach materials (pamphlets, palm cards)
with information for noncitizen crime victims

SELECTION GUIDELINES

Written application by existing officer; rating of education and experience; oral
interview; additional related tests may be required.

The duties listed above are intended only as illustrations of the various types of work that
may be performed. The omission of specific statements of duties does not exclude those
duties from the position if the work is similar and related to a logical assignment for the
position.
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SAMPLE OUTREACH FLYER

WERE YOU THE VICTIM OF A CRIME?

If you or a close family member were the victim of a crime, you may be able to get a temporary
visa, the U-visa, that can protect you from being deported—if you are willing to help police and
prosecutors investigate and prosecute that crime.

You may be eligible for a U-visa if you or your family member were the victim of one of these
crimes:

rape, torture, trafficking, domestic violence, sexual assault, stalking, prostitution,
sexual exploitation, female genital mutilation, being held hostage, peonage,
involuntary servitude, slave trade, kidnapping, abduction, fraud in foreign labor
contracting, blackmail, extortion, murder, or any similar activity that violates the
law

Were you a victim of one of the crimes listed above?
Was a close family member of yours a victim of a crime listed above?
Were you or a close family member the victim of a similar crime?

If your answer is YES, you should call [Name] at X Police Department to make a police report.
You and your family member may be able to apply for a U-visa.

The U-visa is a temporary visa for victims who make a report to the police. The U-visa protects
you from being deported for four years. It provides legal immigration status if you are a crime
victim and allows you to work legally. You may be able to apply for a U-visa if you helped or will
help police and prosecutors investigate or prosecute a crime.

If you have an emergency, call 911 right away.

The X Police Department [X Prosecutor’s Office] wants to help victims of crime who report
crime. This helps us protect the public safety. To learn more about the X Police Department’s
[X Prosecution’s Office] U-visa program, contact at
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¢FUE VICTIMA DE UN CRIMEN?

Si usted - o un familiar cercano - fue victima de un crimen, puede calificar para obtener una
visa temporal, la visa-U, que le proteja de la deportacion, si ayuda a la policiaa o la
procuraduria investigar y juzgar dicho crimen.

Para calificar para una visa-U, si usted o un miembro de su familia fue victima de cualquiera de
estos crimenes:

violacion, tortura, trafico de personas, violencia doméstica, asalto sexual, prostitucion,
explotacién sexual, mutilacion sexual femenina, toma de rehenes, servidumbre
involuntaria, trata de esclavos, secuestro, rapto, chantaje, extorsién, homicidio o
cualquier actividad similar violatoria de la ley.

¢Fue usted victima de alguno de los crimenes mencionados anteriormente?
¢Fue un familiar cercano suyo, victima de alguno de los crimenes mencionados
anteriormente?
¢Fue usted, o un familiar cercano, victima de un crimen similar?

Si su respuesta es Si, lame a [nombre]del Departamento de Policia o Procuraduria

X [department name] para reportar el crimen a la policia. Usted y su familiar pueden calificar
para recibir una visa-U.

La visa-U es una visa temporal para victimas que reportan su crimen a la policia. La visa-U le
protege de la deportacién durante cuatro afios. La visa-U le da status legal de inmigracion si
usted ha sido victima de un crimen y le permite trabajar legalmente. Si usted ayudé o va a
ayudar a la policia y la procuraduria a investigar o juzgar un crimen.

Para emergencias llame al 911 inmediatamente.

El Departamento de Policia o Procuraduria X quiere ayudar a las victimas que reportan estos
crimenes. Esto nos ayuda a garantizar la seguridad publica. Para mas informacién sobre el
programa de la visa-U del Departamento de Policia o Procuraduria X llame a al
teléfono
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SAMPLE U VISA CERTIFICATION PROTOCOL

T ' POLICE DEPARTMENT
GEMERAL ORDERS. POLUCIES, AND PROCEMIBES

Enforcement Operations

Spedalized Situations and Services

Police Department Date of Issue Page Number
GENERAL ORDER

Subject: CERTIFICATION OF U VISA — NON-IMMIGRANT
STATUS (FORM 1-918, SUPPLEMENT B)

CALEA STANDARDS BY AUTHORITY OF

I. PURPOSE

The purpose of this General Order is to establish guidelines and procedures for officers who receive
requests for a U-Visa Certification (Form 1-918, Supplement B). This General Order also specifies the
certifying supervisor who will sign Form [-918, Supplement B.

Il. POLICY

A. Itis the policy of this police department that “any person(s) in a supervisory role” and
specifically any supervisor in the domestic violence unit, sexual assault unit, and/or
investigatory units, is designated to issue U-Visa Certification on behalf of the chief of police by
completing Form [-918, Supplement B.

B. It is also the policy of this police department to assist immigrant crime victims with their U-visa
applications if they cooperate with agency officials.

lll. DEFINITIONS

A. “Qualifying criminal activity” is defined by statute to be “activity involving one or more of the
following or any similar activity in violation of federal, state, or local criminal law.” The statute
also includes the attempt, conspiracy, or solicitation to commit any of the crimes listed below:
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This training material was supported by Grant No. 2005-WT-AX-K005 awarded by the Violence Against Women Office, Office of Justice Programs, U.S.
Department of Justice. Points of view in this document are those of the author and do not necessarily represent the official position or policies of the U.S.
Department of Justice. This project was also supported by Grant No. 2009-DG-BX-K018 awarded by the Bureau of Justice Assistance. The Bureau of Justice
Assistance is a component of the Office of Justice Programs,which also includes the Bureau of Justice Statistics, the National Institute of Justice, the Office of
Juvenile Justice and Delinquency Prevention, the SMART Office, and the Office for Victims of Crime. Points of view or opinions in this document are those
of the author and do not represent the official position or policies of the United States Department of Justice.

Abduction Incest Rape

Abusive sexual contact Involuntary servitude Sexual assault
Blackmail Kidnapping Sexual exploitation
Domestic violence Manslaughter Slave trade
Extortion Murder Stalking

Fraud in Foreign Labor Contracting Torture

False imprisonment Obstruction of justice Trafficking
Felonious assault Peonage Perjury

Unlawful criminal restraint Female genital mutilation? Witness tampering
Being held hostage Prostitution Other related crimes

B. “Any Similar Activity” refers to other criminal activity when the similarities are substantial and
the nature and elements of the criminal activity are comparable.

C. The “U-visa” is the common name for the U nonimmigrant status.
IV. PROCEDURE

Before completing a Form 1-918, Supplement B (a request for a U-visa certification), the certifying
official shall have verified the following:

A. The noncitizen was or is

2 The United States federal government defines Female Genital Mutilation or Cutting (“FGM/C”) as follows:
(a) Except as provided in subsection (b), whoever knowingly circumcises, excises, or infibulates the whole or
any part of the labia major or labia minor or clitoris of another person who has not attained the age of 18 years
shall be fined under this title or imprisoned not more than 5 years, or both.
(b) A surgical operation is not a violation of this section if the operation is —
(1) necessary to the health of the person on whom it is performed, and is performed by a person licensed in the
place of its performance as a medical practitioner; or
(2) performed on a person in labor or who has just given birth and is performed for medical purposes connected
with that labor or birth by a person licensed in the place it is performed as a medical practitioners, midwife, or
person in training to become such a practitioner or midwife.
(c) In applying subsection (b)(1), no account shall be taken of the effect on the person on whom the operation
is to be performed of any belief on the part of that person, or any other person, that the operation is required as
a matter of custom or ritual.
(d) Whoever knowingly transports from the United States and its territories a person in foreign commerce for
the purpose of conduct with regard to that person that would be a violation of subsection (a) if the conduct
occurred within the United States, or attempts to do so, shall be fined under this title or imprisoned not more
than 5 years, or both. 18 U.S.C. § 116 (2013).
DHS developed a brochure that provides information clarifying the criminal consequences for performing FGM/C on a
minor, attempting to send her outside the United States for FGM/C to be performed, or performing FGM/C on a
woman over the age of 18 without consent. In addition, this brochure details the immigration consequences to
performing or assisting in FGM/C, and that immigration relief may be available for those that have undergone FGM/C
or are at risk of undergoing FGM/C. Department of Homeland Security, “Female Genital Mutilation/Cutting,”
available at http://library.niwap.org/wp-content/uploads/FGMC_Brochure FINAL.pdf.
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1. avictim of a criminal activity (listed in Part lll-A above) that took place in the United
States or its territories or occurred outside the United States but violates U.S.
extraterritorial law; or

2. the spouse or under-21-year-old child of a victim who is deceased because of murder or
manslaughter, or who is incompetent or incapacitated; or

3. the parents and unmarried under-18-year-old siblings of an under-21-year-old victim
who is deceased because of murder or manslaughter, or who is incompetent or
incapacitated.

B. The noncitizen has been, is being, or is likely to be helpful to the investigation. This
department’s policy describes the victim as being helpful when s/he

1. possesses information about a qualifying criminal activity; and
2. demonstrates cooperation during the detection or investigation of that criminal activity,
even if the investigation is not completed.

C. When a certification is based on a prior investigation or a criminal case that has been closed or
suspended, or when a statute of limitations has passed, the certification shall be completed
after the above verification has been conducted.

D. No request for certification will be accepted unless it is made on the proper U.S. Citizenship and
Immigration Services form (Form 1-918, Supplement B) and has been completed by the referring
legal entity (such as a private attorney, nonprofit organization, or victim.

E. The request for certification shall be completed within 14 days from the time it was
presented to this department.

F. All requests for Form 1918, Supplement B certifications presented to this department shall
be forwarded to the designated certifying officials.

G. The certifying official may contact the VAWA Unit of the U.S. Citizenship and Immigration
Services to report the U-visa applicant’s failure to continue cooperating with the
department only when the failure to cooperate is considered unreasonable. To determine
whether failure to cooperate is unreasonable, officials should review and consider the
victim’s history of abuse and victimization, and any threats the victim has experienced or is
experiencing.

V. ADDITIONAL CONSIDERATIONS
Department policy authorizes its members to distribute to any crime victim who may be a
noncitizen an informational flyer describing immigration relief and services available to
immigrant crime victims.
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Depavtment of Homeland Secuvity

U.3. Citizenship and Immigration Services

OMB No. 1615-0104: Expires 08/31/2010

I-918 Supplement B,
U Nonimmigrant Status Certification

START HERE - Plense type or prinf in black inl.

For USCIS Use Only.
Part I,  Victim information. Returned Receipt
Famnily Name Given Name Middle Name Datc
I -

Other Names Used (liclude maiden namefnickname)

haona

| Resubmitted

Date of Birth (m/dd/vypy) Gender Date

D Male KI Felma!e Date
Part 2, Agency mlormation, Reloo Sent
Name of Certifying Agency Date

Police Deparkment
Nome of Certifying Official Title and Division/Office of Cextifying Official Date
Reloc Rec'd
Name of Head of Cerlifying Agency Date
_Agency Address - Street Number and Name Suite # Remarks
ity State/Province Zip/Postal Code

l(‘..‘\

Daytime Phone # (with area code and/or extension)

g

| |

Fax # (with area code)

..

Ageney Type

|__] Federal D State Logcal

Case Status

(] On-going K] Completed

D Other
Certifying Agency Category

(] Judge E Law Enforcement D Prosecuter D Olher

Case Number

FBI # or SID # (if applicable)

(E?U B840 654

|

Part 3, Cl'il‘fli_llﬂl acts.

L The applicant is 2 vietim of eriminal activity involving or similar to violations of one of the following Federal, State or local

criminal offenses. (Check all that apply.)

[] Abduction |1 Female Genital Mutilation
{_] Abusive Sexual Contnet [] Hostage

D Blackmnil B Incest

[XI Domestic Violence D Involuntary Servitude
I:l Extortion |:| Kiduapping

[:] False Imprisonment |:| Manstaughter

[:l Felonions Assault D Murder

[:] Altempt to commit any of D Conspiracy (o conmmit any
the noned crimes of the named crimss

B Obsteuction of Justice
D Peonage

El Perjury

D Prostitution

D Rape

[:l Sexunl Assault

I:l Sexual Expleitation

D Solicitation to commit any
of the named ¢rimes

L
t
U
U
[]
U
U

Slave Trade

Torture

Trafficking

Unlawful Criminal Restraint
Witness Tampering

Related Crime(s)

Other: (If niove space needed,
aflach seperate sheet of paper.)

= ™
Form I-918 Supplement B (08/31/07)
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m

Pavt3. Criminal acts.  (Continued,)

2.

Provide the date(s) on which the criminal activity occmred.

Date (immndddiyyvy) Date {innr/dedynngy) Date (mm/ddfyypyy) Date finmdddiyvy)

08/18/2007 I | (| ]

List the statutory citalion(s) for the criminal activity being investigated or prosecuted, or that was investigated or prosecuted.
California Penal Code 273.5 *

Did the eriminal activity occur in the United States, including Indian couniry and military instaliations, 5 []

or the terrilories or possessions of the United States? Yes No

n. Did the eriminal activity violate a Federal extraterritorial jurisdiction statute? [ ves < No

b. 1f"Yes," provide the statutory citation providing the anthority for extraterritorial jurisdiction.

[ | | |

¢ Where did the criminal activity occur?

RS ]

Briefly deseribe the criminal activity being investigated and/or prosecuted and the involvement of the individual named in Part 1,
Altach copies of all relevant reports and findings,

The victin's former live in boyfriend pushed her and then threw a shoe ab her, striking her in
the eya,

Provide a descriplion of any known or documented injury to the victim. Atfach copies of all relevant reports anud findings.

The victim's right eye reddenscd. Bruise below the right eya. Vietim's wvision in right aye
affected,

Pavt 4, Hclufulncss of the victim.

The victim (or parent, guardian or next friend, if the victim is under the age of 16, incompelent or incapacitated.):

L

2.

Possesses information concerning the criminal activity listed in Part 3. & Yes L] No

Has been, is being or is likely to be helpful in the investigation and/or prosecution of the
criminal activily detailed above. (Attach an explanation briefly detailing the assistance the

viclin has provided,) ; Yes [ Ne
Has not been requested to provide further assistance in the investigation and/or prosecution.
(Example: prosecution is barred by the statute of limitation,) (Atiach an explanation,) [J Yes & No

Has unreasonably refused to provide assistance in a criminal invesligation and/or prosecution
of the crime detailed above. (diraeh an explanation.) L] Yes B No

Form I-218 Supplemeat B (08/31/07) Page 2
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“
e ————

Part 4. Helpfulness of the victim. (Contined.)
5. Other, plense specify.

Victim spoke freely with the responding officers,

art 5. Family members implicated in eriminal activity,

L. Are any of the victim's family members believed to have been involved in (he criminal activity of o
which he or she is a vietim? (] Yes ] No

2. If"Yes," list relative(s) and eriminal involvement, (Attach extra reports or exira sheel(s) of paper if necessary,)

Full Name Relationship Tuvolvement

Part 6, Certification,

I am the head of the agency listed in Part 2 or L am the person in the agency who lias been specifically designated by the head of the
agency to issue U nonimmigrant status certification on behalf of the agency, Based upon investigation of the facts, I certify, under
penally of pegjury, that the individual noted in Part 1 is or has been a victim of one or more of the crimes listed in Part3. I certify
that the above information is trwe and correct to the best of my knowledge, and that T have made, and will make no promises regarding
the above victim's ability to obtain a visa from the U.S. Citizenship and Immigration Services, based upon this eextification, I farther

cetlify that if the vietim unreasonably refuses to assist in the investigation or prosecution of the qualifying eriminal activity of which
hefshe is a victim, T will notify USCIS.

Signature of Cerlij‘ytngp [ﬁc[a‘i[g_lpu[iﬁ

L

Il"lm

Date ﬁmr‘r}’ddfjw ,;ry)}
] 15/25/20,¢ ) ]

Fonm 1918 Supplement B (0843 1/07) Page 3
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U-visa News Articles

The following news articles are provided as references that may assist law enforcement better
understand their role as U-visa certifiers.

1. lvie, Stacey and Nanasi, Natalie. “The U Visa An Effective Resource for Law Enforcement”. FBI
Law Enforcement Bulletin (2009). Available
at: http://www.fbi.gov/publications/leb/2009/october2009/visa feature.htm

Detective Stacey lvie from the Alexandria (VA) Police Department discuses the advantages of
the U-visa for law enforcement and answers several frequently asked questions posed by her
peers regarding the U-visa.

2. Sprecher, Megan and McGrath, Michael. “City of Cleveland takes important steps to ensure
citizen safety: We all should follow its lead”. Cleveland.com (2010). Available

at: http://www.lasclev.org/2010%20News%20Clippings/03-28-

2010 Sprecher and McGrath Op-Ed.pdf

In this article, the City of Cleveland’s efforts to expand the use of the U-visa are chronicled,
including working with the Cleveland Police Department to issue a U-visa protocol.

3. Toral, AlImudena. “Visas Out of Hell: Women Need to Know They Exist”. WeNews (2010).
Available at: http://www.womensenews.org/story/100302/visas-out-hell-women-need-know-

they-exist

This article highlights the story of Graciela Beines, a victim of crime, and how assistance that she
received from police, advocates, and others led to a U-visa. The article also links to a video of Ms.
Beines describing her experiences.

4. Ulloa, Jazmine. “U Visa provides temporary legal status for victims of violent crime”. The
Brownsville Herald (2010). Available at: http://www.brownsvilleherald.com/articles/recalls-
107822-night-wall.html.

In this article, the author details the history of the U-visa, including the administrative barriers
that have led to the U-visa being an underused tool for law enforcement.

5. Mark Shurtleff and Doug Gansler, Opinion: Weakening Violence Against Women Act betrays
immigrant victims, Politico (Sept. 11, 2012, 9:20
PM), http://www.politico.com/news/stories/0912/81048.html.

6. Meltzer, Erica, Boulder DA Stan Garnett Takes a Stand on Crimes Against Immigrants, DAILY
CAMERA (Oct. 16, 2011), http://www.dailycamera.com/boulder-county-news/ci_19121370
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(“Garnett said he believes more cases are being reported since his office actively reached
out to groups that work with immigrant communities.”).

7. Kerr, Kevin, lllegal Immigrants Targeted in Assaults, DUNCAN BANNER (Oct. 3, 2010),
http://duncanbanner.com/local/x231067851/lllegal-immigrants-targeted-in-
assaults/print.

8. Abernathy, Michael, U visas Gaining Prominence, TIMES-NEWS (December 30, 2011),

http://www.thetimesnews.com/articles/burlington-51037-visa-prominence.html.

9. Howard, Willie, Lake Worth Liaison Builds Trust Between City’s Immigrants, Law Officers,
PALM BEACH POST (March 11, 2012), http://www.palmbeachpost.com/news/news/lake-
worth-liaison-builds-trust-between-citys-im-1/nLhZq/ (“Benito Gaspar [Community
Outreach Liaison] has been working for nearly two years to build trust between the city's
immigrants and the Palm Beach County Sheriff's Office. . . . Calls to Crime Stoppers from
Lake Worth increased 25 percent last year compared with 2010, which the sheriff's office
attributes in part to Gaspar's efforts.”).

10. Simmons, Andria, From Crime Victims to U.S. Citizens, ATLANTA JOURNAL-CONSTITUTION
(Feb. 20, 2011), at 1B.

11. Rojas, Leslie Berestein, ‘1 don’t trust them’: How Fear of Deportation is Keeping Some

Miramonte Parents Quiet, SOUTHERN CALIFORNIA PUBLIC RADIO: MULTI-AMERICAN (Feb. 9,

2012), http://multiamerican.scpr.org/2012/02/i-dont-trust-them-how-fear-of-
deportation-authorities-is-keeping-some-miramonte-parents-quiet/.

12. Ellison, Katherine, A Special Visa Program Benefits Abused Illlegal Immigrants, N.Y. TIMES
(Jan. 8, 2010)
http://www.nytimes.com/2010/01/08/us/08sfimmigrant.html?pagewanted=all (“. . . police
certification of the visas was a powerful tool in creating bonds among wary residents who
have long been the silent victims of a range of crimes, like the robberies of illegal
immigrants known on the streets as ‘amigo checkings.””).

13. Comment of Senator Patrick Leahy on the Success of the U Visa Program to Protect Victims
of Domestic Violence and Sexual Assault (August 21, 2012),
http://www.leahy.senate.gov/press/u-visa-program-release.

NIVWAP American University, Washington College of Law
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U-VISA STATUTORY AND REGULATORY BACKGROUND: PURPOSE AND
HELPFULNESS REQUIREMENT

The following excerpts from the Victims of Trafficking and Violence Prevention Act of 2000 and
its implementing regulations summarize the statutory and regulatory background on the U-
visa’'s purpose and its helpfulness requirement.

Statutory Authority: Purpose of the U-visa

“The purpose...is to create a new nonimmigrant visa classification that will strengthen the
ability of law enforcement agencies to detect, investigate, and prosecute cases of domestic
violence, sexual assault, trafficking of aliens, and other crimes...against aliens, while offering
protection to victims of such offenses in keeping with the humanitarian interests of the United
States. This visa will encourage law enforcement officials to better serve immigrant crime
victims and to prosecute crimes committed against aliens. Creating a new nonimmigrant visa
classification will facilitate the reporting of crimes to law enforcement officials by trafficked,
exploited, victimized, and abused aliens who are not in lawful immigration status.”?!

Statutory Authority: Helpfulness

“[TIhe alien (or in the case of an alien child under the age of 16, the parent, guardian, or next
friend of the alien) has been helpful, is being helpful, or is likely to be helpful to a Federal, State,
or local law enforcement official, to a Federal, State, or local prosecutor, to a Federal or State
judge, to the Service, or to other Federal, State, or local authorities investigating or prosecuting
criminal activity...”?

Regulatory Authority: Helpfulness

“USCIS [United States Citizenship and Immigration Services] interprets ‘helpful’ to mean
assisting law enforcement authorities in the investigation or prosecution of the qualifying
criminal activity of which he or she is a victim.”3

“The requirement was written with several verb tenses, recognizing that an alien may apply for
U nonimmigrant status at different stages of the investigation or prosecution. By allowing an
individual to petition for U nonimmigrant status upon a showing that he or she may be helpful
at some point in the future, USCIS believes that Congress intended for individuals to be eligible
for U nonimmigrant status at the very early stages of the investigation. This suggests an ongoing
responsibility to cooperate with the certifying official while in U nonimmigrant status. If the
alien victim only reports the crime and is unwilling to provide information concerning the

L Victims of Trafficking and Violence Prevention Act of 2000 (VTVPA) Pub L. 106-386 §1513.

2 Victims of Trafficking and Violence Prevention Act of 2000 (VTVPA) Pub L. 106-386, codified at 8 U.S.C.
§1101(a)(15)(U)(i)(111).

3 New Classification for Victims of Criminal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS Docket
USCIS-2006- 0069, page 21 (Sept. 17, 2007).



[Type here]

criminal activity to allow an investigation to move forward, or refuses to continue to provide
assistance to an investigation, the purpose of BIWPA [Battered Immigrant Women Protection
Act] is not furthered.”*

“In addition, in order to qualify for permanent residence status on the basis of U nonimmigrant
classification, the alien must not have unreasonably refused to provide assistance in the
criminal investigation or prosecution. This requirement further suggests an ongoing
responsibility to cooperate with the certifying official while in U nonimmigrant status.”>

“The rule provides that the determination of whether an alien’s refusal to provide assistance
was unreasonable will be based on all available affirmative evidence and take into account the
totality of the circumstances and such factors as general law enforcement, prosecutorial, and
judicial practices; the kinds of assistance asked of other victims of crimes involving an element
of force, coercion, or fraud; the nature of the request to the alien for assistance; the nature of
the victimization; the applicable guidelines for victim and witness assistance; and the specific
circumstances of the applicant, including fear, severe trauma (either mental or physical), and
the age and maturity of the applicant.”®

“Alien victims may not have legal status and, therefore may be reluctant to help in the
investigation or prosecution of criminal activity for fear of removal from the United States.””’

“Although there are no specific data on alien crime victims, statistics maintained by DOJ
[Department of Justice] have shown that aliens, especially those aliens without legal status, are
often reluctant to help in the investigation or prosecution of crimes. U visas are intended to
help overcome this reluctance and aid law enforcement accordingly.”®

4 New Classification for Victims of Criminal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS Docket
USCIS-2006-0069, page 21 (Sept. 17, 2007).

5 New Classification for Victims of Criminal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS Docket
USCIS-2006-0069, page 21 (Sept. 17, 2007).

6 Adjustment of Status to Lawful Permanent Resident for Aliens in T or U Nonimmigrant Status; Interim Rule. DHS Docket
USCIS-2006-0067. page 25 (December 8, 2008).

772 Fed. Reg. 53014, 53014-53015 (2007).

8 73 Fed. Reg. 75540, 75554 (2008).

NIVWAP American University, Washington College of Law
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DHS Victim Policy, Guidance, and Legal Memorandum

Blue Campaign on Human Trafficking and DHS Announcement of Computerized 384 Red Flag
VAWA Confidentiality System (December 10, 2010)

This memo describes the DHS Human Trafficking Blue Campaign and the launch of a new
computerized system designed to notify all DHS officers, including enforcement officials, about
persons that are to be provided VAWA confidentiality protection. The “384” flag signifies that
the individual has a pending or approved VAWA confidentiality-protected case. This system will
help stop removal of victims with pending and approved VAWA, T- and U-visa cases.

Vincent Memo: Guidance Regarding U Nonimmigrant Status (U visa) Applicants in Removal
Proceedings or with Final Orders of Deportation or Removal (September 25, 2009)

This memo outlines the proper procedures to follow when dealing with a U-visa applicant
currently in removal proceedings or subject to a final order of removal. It discusses the
appropriateness — and inappropriateness — of a prima facie determination of the applicant’s
eligibility for U-visa status in given contexts, and it asserts the importance of humanitarian
factors in assessing whether to grant an applicant’s request for a stay of removal. Finally, the
memo outlines certain situations in which termination of removal proceedings against an
applicant would be proper.

John Morton, Civil Immigration Enforcement Priorities for the Apprehension, Detention and
Removal of Aliens Memo (March 2, 2011)

This memo asserts that due to the large number of violations, ICE must prioritize where to
utilize its limited resources most effectively in order to promote its goals of national security,
public safety, and border and immigration control integrity. It ranks the following three
categories as priorities (high-low): 1) aliens who pose a danger to national security or a risk to
public safety; 2) recent illegal entrants; and 3) aliens who are fugitives or otherwise obstruct
immigration controls. It states that, except for in special circumstances, detention resources
should not be used on aliens that are disabled, elderly, pregnant, or nursing; suffer from a
severe mental or physical illness; serve as the primary caretakers of children or an infirm
person; or whose detention would not be in the public interest. The memo also says that those
who do not fall into the mandatory detention categories should not be detained without the
approval of the ICE field office director.
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U-visa Application Victim Flow Chart

IF: The victim has been helpful, is being helpful, or is likely to be helpful to law enforcement

OR
The victim is under 16 years of age and victim’s parent, guardian, or next friend has been helpful, is being helpful, or is likely to be helpful to law enforcement
e OR
Criminal The victim is 21 years of age or older and is deceased due to the criminal activity, incapacitated, or incompetent;
activity the spouse and/or children under 21 of the victim have been helpful, are being helpful or are likely to be helpful to law enforcement
occurs. OR

The victim is under 21 years of age and is deceased due to the criminal activity, incapacitated, or incompetent;
the victim’s spouse, children, parents, or unmarried siblings under 18 have been helpful, are being helpful or are likely to be helpful to law enforcement
THEN
Victim (or legal representative) seeks 1-918B, Law Enforcement Certification.
(if victim is not working with a service provider, law enforcement officers can refer victims at this point.)

Law Enforcement provides victims with:
1. 1-918 Law Enforcement Certification signed in blue ink and completed by

Victim submits U-visa application to the Victims and Trafficking Unit of USC a. the head of the certifying agency; OR
showing that the victim meets each of the U-visa eligibility requirements. b. a person in a supervisory role specifically designated
by the head of the agency to sign certifications
The application includes*: 2. Any supporting documentation such as reports and findings; and
e U visa application form — Form |-918 3. In the case of 1b) a letter from the head of the agency designating
Law Enforcement Certification — Form [-918, Supplement B another person to sign the certification (designee letter).

L]
e Documents related to victim'’s identification

e Victim’s signed statement describing the facts of the victimization
L]

L]

Any information related to victim’s criminal history, including arrests
Any information related to victim’s immigration history, including prior Within about 6 months,
deportation victim receives decision
on U-visa application. If -
approved, victim receives
work permit. If
applications for family
members are approved

e Any information related to victims health problems, use of public bene
participation in activities that may pose national security concerns, and|
turpitude

e Any information related to the victim’s substantial physical or mental 3

suffered and they are abroad,
e Other documentation such as police reports, medical records, letters of consular processing
from service providers. begins.

Eligible family members can also apply.

*Other administrative documentation is also required. More information | Within about 1 month
available at www.legalmomentum.org. victim receives receipt
notice from USCIS
confirming filing of U-visa
application.
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U-visa Application Victim Flow Chart

After 3 years, U-visa holders (victims
apply for lawful permanent residence
(“green card”)
The application includes:
o Adjustment of Status Application — Form
1-485
Any information related to the victim’s
continuous presence in the U.S. since
obtaining U-visa status
e Any information indicating that USCIS e
Any information related to the victim’s
continuous presence in the U.S. since f
obtaining U-visa status
Any information indicating that USCIS
should
exercise its discretion to grant lawful
permanent residence
Any information indicating that the U-visa
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U VISA CERTIFICATION
FREQUENTLY ASKED QUESTIONS!

BACKGROUND

What is the purpose of the U visa?

In keeping with humanitarian interests of the United States, Congress created the U visa to
encourage immigrant crime victims to report crimes without fear of deportation and to
“encourage law enforcement to better serve immigrant crime victims.”2 Congress recognized
that victims that do not have legal status may be reluctant to help in the investigation or
prosecution of criminal activity for fear of removal from the United States. The Victims of
Trafficking and Violence Protection Act (VTVPA) of 20003 was enacted to strengthen the ability
of law enforcement? to investigate and prosecute cases of domestic violence sexual assault,
trafficking of persons, and other crimes while offering protection to victims of such crimes
without the immediate risk of being removed from the country. Congress also sought to
encourage law enforcement officials to serve immigrant crime victims.®> The U visa creates a
symbiotic relationship between law enforcement and victims wherein they can work together
to maintain safety for victims and facilitate investigations of crimes in immigrant communities.

How do law enforcement agencies benefit from the U visa?

As a crime-fighting tool, the U visa reinforces a law enforcement agency's commitment to hold
offenders accountable, promote victim safety, enhance protection, and assist victims in their
recovery from trauma as a result of criminal activity. Victims without immigration status are
more likely to report crimes and cooperate in the perpetrator’s prosecution if they have no
reason to fear that doing so could cause them to be deported. Immigrant victims with U visas
will be less susceptible to and less likely to succumb to the perpetrator’s intimidation. The
community itself will also be safer as a result. Law enforcement agencies that use the U visa in
conjunction with other community policing measures also prove to immigrants and the
community that they are serious about protecting immigrants from crime.

CERTIFICATION PROCESS AND REQUIREMENTS
What is the U visa certification?

! This document was modeled after the Questions and Answers about U Visas document, created by the International Institute of
the Bay Area. Legal Momentum and the Vera Institute of Justice wish to acknowledge Susan Bowyer.
§Victims of Trafficking and Violence Prevention Act of 2000, Pub. L. 106-386 §1513(a) (OCT. 28, 2000).

Id.
4 The Department of Homeland Security (DHS) recognizes law enforcement officials to include federal, state, local law
enforcement agencies, prosecutors, judges or other authority that has the responsibility for investigation or prosecution of a
qualifying crime or criminal activity. Hereinafter, the phrases “law enforcement” and “law enforcement agencies” are to include
the aforementioned authorities.
5 VTVPA, Pub.L. No. 106-386, § 1513(a)(2)(A), 114 Stat. 1464, 1533-34 (2000). See also New Classification for Victims of
Criminal Activity; Eligibility for ““U’” Nonimmigrant Status, 72 Fed. Reg. 53014 (Sept. 17, 2007) (amending 8 C.F.R. 8§ 103,
212, 214, 248, 274a and 299).
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The U visa certification is a Department of Homeland Security (DHS) form (I-918 Supplement B)
that a U visa applicant submits with a U visa application to the United States Citizenship and
Immigration Services (USCIS) of DHS.® The certification is a sworn statement that asserts that an
individual is a victim of a qualified criminal activity and has been, is being, or is likely to be
helpful in the detection, investigation, or prosecution of that criminal activity.’

Which crimes are considered to be “qualified criminal activity” for the purposes of a U visa
certification?

A U visa qualified criminal activity involves a violation of federal, state, or local criminal law (or
any similar activity), and specifically includes “rape; torture; incest; domestic violence; sexual
assault; abusive sexual contact; prostitution; sexual exploitation; female genital mutilation;
being held hostage; peonage; involuntary servitude; slave trade; kidnapping; abduction;
unlawful criminal restraint; false imprisonment; blackmail; extortion; manslaughter; murder;
felonious assault; witness tampering; obstruction of justice; perjury; or attempt, conspiracy, or
solicitation to commit any of the above mentioned crimes.”® Although this list is not all-inclusive,
it represents the many types of behavior that can constitute domestic violence, sexual abuse,
trafficking, or are crimes that often target vulnerable immigrants as victims.?

What constitutes “helpfulness in the investigation or prosecution” for the purposes of a U
visa certification?

“Helpfulness” means the victims was, is or is likely to be assisting law enforcement in the
investigation or prosecution of the qualifying criminal activity of which he or she was a victim or
indirect victim of. This includes being helpful and providing assistance when reasonably
requested.!? Helpfulness can be as simple as a victim calling and reporting a crime to the police.
It may also include participating in other aspects of the investigation or prosecution, such as
identifying a perpetrator, appearing at court hearings, testifying, or preparing victim-impact
statements. Cooperation does not conclude after sentencing, it can also continue to include
cooperation in motion hearings and parole or probation determinations. Once a victim has been
cooperative, the individual has a continuing responsibility to assist officials and is required to
provide reasonable ongoing cooperation in order to apply for lawful permanent residence.*! To
prevent further harm to victims, an exception to the ongoing cooperation requirement exists
when victims can demonstrate that their inability or refusal to cooperate is not unreasonable. In
some cases it may be unsafe for a victim to fully cooperate with law enforcement investigation

6 USCIS is the agency within DHS responsible for adjudicating applications for immigration benefits, work authorization, and
naturalization. Two other branches of DHS are responsible for immigration enforcement activities: Immigration and Customs
Enforcement (ICE) and U.S. Customs and Border Protection (CBP).

7 INA § 101(a)(15)(U)(i)(111); 8 U.S.C. § 1101(a)(15)(U)(i)(I11) (2000).

8 INA § 101(a)(15)(U)(iii); 8 U.S.C. § 1101(a)(15)(U)(iii) (2000).

9 New classification for Victims of Criminal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS Docket No.
USCIS-2006-0069 at page 7 (2007).

10 DHS, U Visa Law Enforcement Certification Resource Guide for Federal, State, Local, Tribal and Territorial Law Enforcement,
Jan.01/2012 at p 3, available at http://www.dhs.gov/xlibrary/assets/dhs_u_visa_certification_guide.pdf

1 New Classification for Victims of Criminal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS Docket
No. USCIS-2006-0069 at page 85 (2007).
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or the prosecution of a perpetrator. Such situations include trauma or threats of retaliation.? If
a victim has been helpful in detection or investigation of criminal activity, certifying agencies can
issue U visa certification even if the victim later found it too difficult to continue cooperating.

Why is the U visa certification from law enforcement and/or from prosecutors so important to
immigrant victims?

The U visa affords undocumented victims temporary legal immigration status. Without this,
victims may be afraid to seek assistance from law enforcement when they are victimized by a
spouse, family member, employer, or even a stranger. Undocumented victims fearing
deportation may risk exploitation and ongoing victimization rather than coming forward to
report crimes. The U visa also provides a victim with employment authorization and protection
against deportation, critical tools in establishing economic independence and long-term safety.

The U visa is also an effective tool for law enforcement and prosecutors because it allows both
to hold perpetrators of these crimes accountable and to receive assistance from victims in
investigations. It also helps law enforcement and prosecutors to foster a trusting relationship
with the local immigrant population in its efforts to bring perpetrators to justice.

Who can sign a U visa certification?

In order to approve a U visa, USCIS requires a U visa certification. Certifying agencies include all
authorities responsible for the investigation, prosecution, conviction or sentencing of the
qualifying criminal activity.!® Including but not limited to judges, federal and local law
enforcement agencies and prosecutors, federal, state and local family protective services, the
Equal Employment Opportunity Commission, Department of Labor, and other agencies that
meet these guidelines.'* Within law enforcement agencies, only an individual in a supervisory
role specifically designated by the head of the agency may sign the certification.'® An agency
head may designate any number of law enforcement officers to sign these certifications. Within
prosecutor’s offices the head of the agency may sign the certification. An agency head may
designate any number of prosecutors to sign U visa certification.

Are law enforcement agencies required to sign the U visa certifications?

12UscCIS will consider in deciding reasonableness of non-cooperation “general law enforcement, prosecutorial, and judicial
practices; the kinds of assistance asked of other victims of crimes involving an element of force, coercion, or fraud; the nature of
the request to the alien for assistance; the nature of the victimization; the applicable guidelines for victim and witness assistance;
and the specific circumstances of the applicant, including fear, severe trauma (either mental or physical), and the age and maturity
of the applicant.” 8 C.F.R. 245.24(a)(5); 73 Fed. Reg.

75540, 75547, 75560 (Dec. 12, 2008).

13 DHS, U Visa Law Enforcement Certification Resource Guide for Federal, State, Local, Tribal and Territorial Law Enforcement,
Jan.01/2012 at p 3, available at http://www.dhs.gov/xlibrary/assets/dhs_u_visa_certification_guide.pdf

14INA § 214(p)(1), 8 U.S.C. § 1184(p)(1) (2000); New Classification for Victims of Criminal Activity; Eligibility for “U”
Nonimmigrant Status; Interim Rule, DHS Docket No. USCIS-2006-0069 at page 23 (2007).

15 INA § 214(p)(1), 8 U.S.C. § 1184(p)(1) (2000).
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No. Law enforcement agencies cannot be compelled to sign the certification. Whether a
certifying agency signs a certification is at the discretion of the agency. However, Congress
enacted the U visa protections with the expectation that law enforcement is in the best role to
assess the helpfulness of a victim. A victim cannot obtain a U visa without a law enforcement or
prosecutor certification. The U visa certification, Form 1-918B is one of the required pieces of
evidence to confirm that:
1.) The applicant was a victim or, in some cases, an indirect victim of the qualifying
criminal activity;
2.) The applicant has specific knowledge and details of the crime; and
3.) The applicant was helpful, is being helpful or is likely to be helpful in the detection,
investigation or prosecution of the criminal activity.

In addition, signing will not subject an agency to liability. Signing a certification does not grant
any immigration benefit. USCIS requires evidence of eligibility and does a full background
investigation. Only USCIS has the authority to grant or deny this immigration benefit.®

DECIDING WHETHER TO CERTIFY

Can a law enforcement officer or prosecutor complete Form I-918B if an investigation or case
is closed? What if the statute of limitation for the qualifying criminal activity has lapsed?

Yes, law enforcement and prosecution agencies can still complete Form [-918B for an
investigation or case that is closed.!’ There is no applicable statute of limitations that precludes
signing a certification.'® Federal legislation specifically provides that a victim may be eligible for a
U visa based on having been helpful in the past to investigate or prosecute a crime.® The U visa
was enacted in January 2001 as part of the VTVPA.2° However, USCIS did not promulgate

16 DHS Blue Campaign, Information for Law Enforcement Officials: Immigration Relief for Victims of Human Trafficking and
other Crimes at p. 2, available at http://www.dhs.gov/xlibrary/assets/blue-campaign/ht-information-for-law-enforcement-officials-
immigration-relief-for-victims-of-human-trafficking.pdf

17 “There is no required time when [law enforcement officials] may or may not sign a certification. It is possible to sign a
certification at any stage of the case, including at the point of detection, during an investigation, when the prosecutor initiates a
prosecution, before a trial, whether or not the victim is needed to testify, and after the case is concluded. [Law enforcement
officials] may sign a certification regardless of the outcome of the qualifying criminal case, including in the following instances:
the prosecutor decided not to prosecute; the grand jury did not issue and indictment; the case was dismissed by the prosecutor or a
judge; a case brought by the EEOC or DOL resulted in a judgment, settlement, or dismissal; a judge issues a protection order or
custody rule; a child abuse case was settled; the defendant entered a plea, whether or not the plea was to an offense that is a
qualifying criminal activity; and the defendant was not found guilty.” DHS Guide at 19.

18 “There is no statute of limitations on signing the certification — one can be signed for a crime that happened many years ago or
recently. A certification may also be submitted for a victim in a closed case. However, the victim must submit a recently signed
certification with his or her U visa petition (signed within six months of submission), even if the crime certified did not recently
occur.” DHS Guide at 7. “Certifying officials may complete Form 1-918B...for an investigation or prosecution that is closed. There
is no statute of limitations regarding the time frame in which the criminal activity must have occurred. Federal legislation
specifically provides that a victim may be eligible for a U visa based on having been helpful in the past to the detection,
investigation, prosecution, conviction, or sentencing of criminal activity.” DHS Guide at 19.

19 Supra note 13, DHS U Visa Resource Guide at p. 13.

20 Victims of Trafficking and Violence Prevention Act of 2000, Pub. L. 106-386 (OCT. 28, 2000).
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regulations until September 2007.2! As a result, many individuals who were crime victims and
likely eligible for U visas were unable to apply. Many of them still reported crimes, despite the
lack of immigration protections. Many more were too scared to report crimes to law enforcement
for the reasons Congress contemplated. ?? Similarly, by not creating a reporting statute of
limitations, Congress protected individuals who were victimized before the law took effect (and
before regulations were clarified) by allowing them to meet the criteria required for law
enforcement to sign a certification.

Can law enforcement agency sign a certification if it is investigating a crime that is NOT listed as
a qualifying criminal activity under the U visa statute, but in the course of the investigation
uncovers a victim of a qualifying crime that is unrelated to the primary investigation?

Yes. The certifying law enforcement agency must state only that the individual that was a victim
of a qualifying criminal activity.?®> An example of this would be the investigation of a drug
distribution ring where law enforcement uncovers an instance of domestic violence between a
suspected dealer and his girlfriend. This victim would be eligible for a certification even though
the domestic violence was not the primary criminal investigation. Also, it is not necessary that
the qualifying criminal activity be investigated or prosecuted.?* It is also possible that more than
one criminal activity be checked on Form 1-918B.

Can a law enforcement officer or prosecutor sign a certification if the victim is not needed in
the course of the investigation or prosecution?

Yes. Per Congress, the certification process does not hinge on or require a victim’s testimony or
completion of a prosecution.

Can a law enforcement officer or prosecutor sign a certification if the prosecutor decided not
to prosecute the perpetrator?

Yes. The is no statutory requirement that an arrest, prosecution, or conviction occur for a victim
to be eligible for a U visa.?® A victim should be protected regardless of whether the perpetrator
is investigated or prosecuted. In many cases, prosecutors choose not to pursue a prosecution of
a perpetrator, such as when the alleged offender has absconded, enjoys diplomatic immunity, or
may be a perpetrator against whom law enforcement has not yet fully built a case. The
perpetrator will usually know at least that a police report has been filed against him (or her),
even if charges are never filed. The risk of retaliation is still considerable. The victim will still have

21 New Classification for Victims of Criminal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS Docket No.
USCIS-2006-0069 (2007).

22 Victims of Trafficking and Violence Prevention Act of 2000, Pub. L. 106-386 §1513(a) (OCT. 28, 2000).

23 New Classification for Victims of Criminal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS Docket No.
USCIS-2006-0069 at page 38 (2007).

24 For varying reasons, the perpetrator may not be charged or prosecuted for the qualifying criminal activity, but instead, for the
non-qualifying criminal activity. For example, in the course of investigating Federal embezzlement and fraud charges, the
investigators discover that the perpetrator is also abusing his wife and children, but because there are no applicable Federal
domestic violence laws, he is charged only with non-qualifying Federal embezzlement and fraud crimes.” New Classification for
Victims of Criminal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS Docket No. USCIS-2006-0069 at page
18 (2007).

% Supra note 13, DHS U Visa Resource Guide at p. 11.
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to meet the helpfulness requirement by reasonably assisting the certifying law enforcement

agency, and will also have to meet all other eligibility requirements in order to qualify fora U
H 26

visa.

Can a prosecutor still certify even if a victim does not testify?

As mentioned above, there is no requirement that an arrest, prosecution, or conviction occur for
a victim to be eligible for a U visa. While there is no requirement for the victim to testify at a trial
to be eligible for a U visa, if the victim is requested to testify, he or she cannot unreasonably
refuse to cooperate with law enforcement. If the victim unreasonably refuses to testify, the law
enforcement agency should notify USCIS and may withdraw the previously signed Form I-
918B.%

Can a law enforcement officer or prosecutor sign a certification if the perpetrator is not
convicted?

Yes. Prosecutors must build a case considering the full evidence, including the victim’s
statement. Ultimately, obtaining a conviction depends on many factors. Regardless of how the
prosecution moves forward, however, the victim is at risk. Plea agreements and dismissals do
not negatively impact a victim’s eligibility.? The victim may be at a greater risk if the perpetrator
is not convicted. The U visa certification is designed to be issued when the law enforcement
believes that the individual is a victim of a qualifying criminal activity. The criminal burden of
proof does not apply and an acquittal in a criminal case does not affect certification, which
requires only an assessment of victimization and helpfulness or willingness to be helpful.

Can a law enforcement officer or prosecutor sign a certification if the individual seeking
certification does not appear to be a victim of a qualifying criminal activity?

No. If the law enforcement officer or prosecutor does not believe that the individual seeking
certification is a victim of a qualifying criminal activity, the officer should not sign the
certification unless it is for an indirect victim (see below). Law enforcement officers, however,
should remember that many of these crimes, including sexual assault and human trafficking, are
traumatic and are not immediately reported. Furthermore, many perpetrators fuel immigrant
victims’ perceptions and expectations about law enforcement based on experiences from their
home countries, where law enforcement officers or prosecutors might have been corrupt and
unreliable. Therefore, a law enforcement officer or a prosecutor may not immediately identify
someone as a victim because the individual is not yet comfortable disclosing the victimization.
Careful investigation of possible victims has to be done with the utmost care in instances where
victims have not yet disclosed their victimization.

Can a law enforcement officer or prosecutor sign a certification if the victim’s testimony
conflicts with earlier statements or is harmful to the case?

% 4.
27 d.
28 Supra note 13, DHS U Visa Resource Guide at p. 12.
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Maybe. Depending on why the testimony conflicts with earlier statements. For example,
language barriers and the use of unqualified interpreters often create the perception that an
immigrant victim’s testimony has changed when the conflict is because of faulty or no
translation. In cases of particularly traumatic crimes, it may take some time before a victim is
able to provide complete information, even if the victim is being helpful. This can also lead to
unintended conflicting statements.

Can a law enforcement officer or prosecutor sign a certification if there is evidence that the
victim is also a criminal perpetrator?

Yes. Certification can be granted when an officer or prosecutor believes that the immigrant has
been the victim of criminal activity, even if the victim has been arrested as a crime perpetrator in
the past. Congress anticipated this problem and specifically allowed USCIS the discretion on a
case-by-case basis to grant waivers of U visa victims’ criminal convictions when it is in the public
or national interest.?° Many immigrant crime victims have been controlled in such a way that
they end up being arrested based on information from their perpetrator or because of poor
interpretation or fear of disclosing the truth about abuse to law enforcement. Despite federal
and state policies to the contrary, some domestic violence incidents result in arrest of both the
perpetrator and the victim, despite government policies discouraging arrest of the victim. Such
arrests fail to acknowledge an overall power and control dynamic that exists in abusive
relationships.3? USCIS will screen the criminal background of every U visa applicant and the
agency will investigate every arrest. If a U visa applicant is found to be the perpetrator of the
crime (e.g., someone identified as a trafficking victim is actually the trafficker), USCIS precludes
the individual from obtaining U visa relief.

Can a law enforcement officer or prosecutor sign a certification if there are concerns about the
victim’s credibility?

Yes. The certifier is responsible for ensuring that the information on the certification is true and
complete.3! USCIS will adjudicate any issues of credibility beyond the certification, including
statements in the application that suggest issues of credibility. USCIS employs rigorous
standards to check the credibility of every applicant.3?

Are there times when someone might be an “indirect victim” and still seek certification?
Yes. Indirect victims are able to seek U visas in cases when the direct victim is deceased as a
result of the crime (e.g., murder or manslaughter), incompetent, or incapacitated.3? Indirect

2 New Classification for Victims of Criminal Activity; Eligibility for “U” Nonimmigrant Status, 72 Fed. Reg. 53,014. 53,015
(Sept. 17, 2007).

30 See Family Violence: A Model State Code sec. 205A(2)” The National Council for Juvenile and Family Court Judges (1994) for
an outline of considerations in dual arrest cases. Many states have adopted policies that encourage arrest of the predominant
aggressor in domestic violence cases.

31 DHS USCIS Instructions to Form 1-918 Supplement B, U Nonimmigrant Status Certification.

32 «A certifying agency/official cannot be held liable for the future actions of a victim for whom the agency signed a certification
or declaration or to whom DHS granted a U or T visa... The certification and declaration do not guarantee the future conduct of the
victim or grant a U or T visa...If a victim is granted a U or T visa and is later arrested or commits immigration violations, federal
immigration authorities will respond to those issues.” DHS Guide at 17.

33 New Classification for Victims of Criminal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS Docket No.
USCIS-2006-0069 at pages 12-15 (2007); 72 Fed. Reg. 53014, 53017 (Sept. 17, 2007).
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victims can also seek U visas when the victim of criminal activity was an under 21 year old child
victim. When the victim is an immigrant or U.S. citizen child under the age of 21 their parents
and under age siblings under the age of 18 can be considered indirect victims and can also
apply for U visas. 3*

The preamble to the U Visa regulations reflect DHS’ intention to with regard to indirect victims
to encourage “these family members to fully participate in the investigation or prosecution” and
avoid results outcomes that “separate families and lead to anomalous results”.?®> By extending
the victim definition to include certain family members of deceased, incapacitated, or
incompetent victims, family members are encouraged to fully participate in the investigation or
prosecution and may provide valuable information that would otherwise not be available.3®

What if a crime victim does not have an immigration attorney, practitioner, or advocate but
the law enforcement agency wants to sign a certification?

Law enforcement officers and prosecutors may sign certifications for victims who have not yet
secured legal representation.3” U visa certifiers should recommend that victims have
representation before applying. They should also refer crime victims to agencies in the
community with experience assisting immigrant victims. These agencies will provide social
services and assist victims in securing representation before the victim applies for a U visa. Law
enforcement officers should not provide any legal advice to the crime victims. If law
enforcement officers or prosecutors are eager to sign certifications, however, they can refer
victims to community groups or organizations that can provide legal advice or representation or
to advocates who can access technical assistance and support.

If a law enforcement officer and/or prosecutor signs the certification, does the victim
automatically get lawful immigration status?

No. USCIS requires U visa applicants to provide significant further documentation to meet all
other U visa requirements.3®

Can the certification be considered a benefit for the victim in the course of a prosecution of
the perpetrator?

No. The U visa certification is not a benefit. The certification provides the immigrant victim with
a piece of evidence that DHS requires the victim to submit as part of her U visa application. For a
victim’s U visa application to be approved, the victim must submit sufficient evidence to
convince DHS that the immigrant victim applicant has met all of the U visa’s evidentiary

34 New Classification for Victims of Criminal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS Docket No.
USCIS-2006-0069 at pages 12-15 (2007); 72 Fed. Reg. 53014, 53017 (Sept. 17, 2007).

3 New Classification for Victims of Criminal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS Docket No.
USCIS-2006-0069 at pages 12-15 (2007); 72 Fed. Reg. 53014, 53017 (Sept. 17, 2007).

36 New Classification for Victims of Criminal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS Docket No.
USCIS-2006-0069 at pages 12-15 (2007); 72 Fed. Reg. 53014, 53017 (Sept. 17, 2007).

37 1f an officer signs a certification before the victim has located counsel, the officer may need to reissue the certification at a future
date to certify additional or different crimes or if the certification expires due to delays in the victim attaining legal representation.
Note: victims are not required to have attorneys to apply for the U visa.

38 New Classification for Victims of Criminal Activity; Eligibility for “U” Nonimmigrant Status; Interim Rule, DHS Docket No.
USCIS-2006-0069 at page 39 (2007); 72 Fed. Reg. 53014 (Sept. 17, 2007).
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requirements. Congress designed the U visa process to facilitate prosecutions of perpetrators of
crimes committed against non-citizens. To ensure that the U visa would not be considered a
benefit offered by the prosecution to the victim, Congress gave DHS the sole authority to grant U
visas. Additionally, the U visa was created as a temporary visa, conferring no permanent legal
immigration status to the victim. Any application for lawful permanent residency for U visa
victims requires a separate application and fulfillment of requirements that are in addition to
and not related to the criminal prosecution — humanitarian need, public interest or family unity.

What if a particular jurisdiction has a policy not to protect people who are without lawful
immigration status?
Congress created the U visa to:

strengthen the ability of law enforcement agencies to detect, investigate, and
prosecute cases of domestic violence, sexual assault, trafficking of aliens, and
other crimes...while offering protection to victims of such offenses in keeping with
the humanitarian interests of the United States. This visa will encourage law
enforcement officials to better serve immigrant crime victims and to prosecute
crimes committed against aliens.3’

Law enforcement jurisdictions that, in practice, refuse to sign U visa certifications or that adopt
a uniform policy against signing U visa certifications should consider the ramifications for
immigrant victims and the safety and trust of law enforcement within the entire community.
Law enforcement agencies exist to keep communities safe. Excluding a significant and
vulnerable part of the population from protection may have long-lasting and serious effects for
the entire community.

Once a certification is signed, what are the ongoing obligations for a law enforcement agency?
If a victim later appears not to be a victim or unreasonably refuses to be helpful in an
investigation or prosecution, a certifying agency is required to contact the VAWA Unit at the
Vermont Service Center of USCIS to report any such changes. However, such notification is
appropriate only when the victim’s lack of cooperation is not reasonable. A victim may choose
not to continue to provide information or testimony for a number of reasons, including the
crime perpetrator’s coercing the victim not to testify or threatening the victim or family
members with further harm or other retaliation if s/he continues cooperating. The regulations
use a “totality of circumstances” test to assess whether a U visa holder unreasonably refused to
provide assistance.*® Some factors to consider in ascertaining whether the victim’s lack of
cooperation is reasonable are the amount of time that has passed since the victimization, the
level of trauma, the availability of victim services and resources, and financial stability.*!

What if the victim is arrested after the certification is signed?

3 Victims of Trafficking and Violence Prevention Act of 2000, Pub. L. 106-386 §1513(a) (OCT. 28, 2000).
40 8 CFR 245.24(3)(5) (2009).
4173 Fed. Reg. 75540, 75547 (Dec. 12, 2008).
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USCIS will investigate the arrest of every person with a pending application. The certifying
agency does not have the duty to track the criminal history of every victim receiving a U visa
certification. U visa applicants with criminal convictions must disclose these convictions and
apply for a waiver related to criminal convictions as part of the U visa adjudication process.
USCIS has the discretion to grant waivers if it is in the national or public interest to do so. After
the U visa is granted, USCIS will review an individual’s criminal history when the U visa holder
applies for lawful permanent residence.*? In some jurisdictions, the U visa holder who is
arrested will be brought to the attention of U.S. Immigration and Customs Enforcement. Even
to individuals granted lawful permanent status, a criminal conviction can have immigration
consequences and the process is closely monitored by the Department of Homeland Security.

What if the victim is in immigration removal proceedings or immigration detention?

An immigrant in removal proceedings and/or detention may still be eligible for and granted a U
visa. These circumstances should have no impact on whether a law enforcement officers or
prosecutors sign the certification. Immigration enforcement actions are typically subject to
prosecutorial discretion. Law enforcement agencies should encourage immigrants in removal
proceedings to obtain legal advice from an experienced immigration attorney.

What are the safeguards for protecting the U visa program against fraud?

Congress and USCIS recognize that law enforcement agencies that investigate and prosecute
the qualifying criminal activities are in the best position to determine if a qualifying crime has
taken place.

PROSECUTOR’S DISCLOSURE OBLIGATIONS

Under rulings from the Supreme Court and most state case law, prosecutors have discovery
obligations to disclose certain information to the defense. Depending on the information and
the prosecutor, some of the victim’s records that are subject to discovery may include U visa
related information. Obligations may differ between federal and state prosecutors because the
U visa is a federal immigration remedy adjudicated by the Department of Homeland Security
(DHS) which is a federal agency.

Are state and local prosecutors required to obtain and disclose information contained in
federal immigration case files and produce such information under Brady or its progeny?
Under the Supreme Court’s decision in Brady v. Maryland, prosecutors have a constitutional
mandate to disclose “material” and “exculpatory” evidence in their “possession” to defendants
in criminal cases even absent a request from the defendant for such evidence. In state
prosecutions, this will include local police files, records from victim services, and other local

42U visa holders who apply for lawful permanent residence must also meet several other requirements and do not automatically
receive permanent immigrant status in the United States. INA 8§245(m).
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agencies that interacted with the victim. Under the Violence Against Women Act (VAWA),
VAWA confidentiality protections prohibit the disclosure of information contained in and
information about the existence of immigration cases filed by VAWA self-petitioners, T-visa and
U visa applicants. State and local prosecutors are not constitutionally required under the Brady
line of cases to seek out, obtain or disclose the existence of or any information contained in an
immigration case that maintained in federal immigration case files. State and Local practice
rules may have additional requirements that prosecutors must comply with.

Which agencies are considered to be part of the state prosecutor’s team and may also be
required to produce information related to victims?

State attorney victim witness or service liaisons, and other county government agencies, such
as social services. This is especially true with child and elder abuse records may be required to
be turned over if its existence is known or should have been known to the prosecutor.

Is a U visa certification form signed by law enforcement or a prosecutor discoverable under
Brady or its progeny? Pursuant to most state penal codes and constitutional obligations under
Brady v. Maryland, a U visa certification issued during the pendency of the case may be
considered discoverable as “material” evidence. Most states define “material” to mean
information that tends to influence the trier of fact because of the logical connection to the
issue. Thus, the prosecutor’s duty of disclosure extends to all information and evidence in
his/her possession that reasonably appears to be favorable to the accused. Accordingly, this
appears to include information that undermines the credibility of the prosecution
witness/victim. Therefore, in order to ensure Brady and state practice requirements are met
and state prosecutions are not vulnerable to appeal, most state prosecutors will disclose the U
visa certification.

IlI

Post-conviction certification requests do not need to be disclosed to the defense. A recent
federal case, United States v. Mills*3, affirms the proposition that the prosecution's failure to
disclose the post-trial issuance of a Special Public Benefit Parole Visa to an informant who
testified at trial is not a Brady violation and would not require a new trial because the
document did not exist prior to trial. The federal court also held that even if the post-trial
issuance of the visa could be considered Brady information, its impeachment value in that case
was not material to the outcome of the trial.

In the process of completing U visa certifications what are best practices for law enforcement
and how do these practices relate to discovery under Brady and its progeny of the U visa
certification and related documents the prosecutor receives and reviews as part of the
certification process?

Best practices are for state and local law enforcement and prosecutors to base certifications
upon information contained in their own agency records and information provided by police or
prosecution staff. Since certification is based on government agency records and experiences

43334 Fed.Appx. 946 (2009).
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with the victim regarding helpfulness, the only piece of information contained in the certifying
agencies’ certification file that is not an already a discoverable government document will be
the victim’s letter requesting U visa certification and a copy of the signed certification form
itself. Police and prosecution agencies will not have copies of the full U visa case file as part of
their records. The prosecutor will only be obligated to turn over a full U visa application he or
she is in actual possession of the full application itself. Since the application is a federal
application that is submitted to DHS only DHS will have that file. In a federal prosecution,
however, the full U visa application may be discoverable because the federal agency that is in
possession of the application, DHS, will be considered to be a part of the prosecutor’s team.
Therefore, a federal prosecutor may be obligated to turn over a full U visa application because
he or she knows or should know that DHS is in possession of the full application.

Best Practices

In creating the U visa, Congress sought to offer immigrant crime victims access to U visa
protections as early as possible after the victim of a crime came forward and made a report to
the police about having suffered criminal activity. Congress also wanted to assure that crime
victims who came forward to help with any part of the criminal case process from detection
and investigation through prosecution, conviction and sentencing could be protected against
the perpetrators use of threats of deportation, retaliation and intimidation to coerce victims
into not cooperating with government agencies investigating criminal activities.

To accomplish this, Congress authorized a range of government officials to be U visa certifiers.
Police, prosecutors, judges, DHS officials, child and adult protective services, FBI, federal and
state agencies investigating labor violations including the U.S. Department of Labor and the
Equal Employment Opportunity Commission, and state and federal Alcohol, Tobacco and
Firearms investigators were each authorized to sign certifications. The goal was to ensure that
the any certifying agency that the victim first encounters could sign certifications and if the first
agency did not provide language access or was not knowledge about the U visa, victims could
obtain certification from another certifying agency that could attest to the veracity of the
victimization and the victim’s past, present or future likelihood of helpfulness.

U visa certification should be signed by police, prosecutors and/or other certifiers based on
police, prosecution, court, or government agency records and information. The following
information is the only information called for in the certification: the applicant was a victim or,
in some cases, an indirect victim of the qualifying criminal activity; the applicant has specific
knowledge and details of the crime; and the applicant was helpful, is being helpful or is likely to
be helpful in the detection, investigation or prosecution of the criminal activity.

Prosecutors and police are encouraged to look closely at the facts of the case before them and
to identify all of the types of criminal activities listed on the U visa certification that the facts of
the case potentially support. Often and the criminal investigation moves forward and criminal
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prosecution proceeds that exact criminal activities that become the focus of the investigation or
prosecution may change. For this reason, it is best practice for prosecutors and police to check
off all of the criminal activities listed on the U visa certification form that apply. For example, if
the facts demonstrate domestic violence and use of a deadly weapon which would be a
felonious assault both boxes should be checked since both criminal activities occurred. The
same set of facts can sometimes be charged under multiple statutes.

DHS CONTACTS INFORMATION

If a law enforcement agency or prosecutor has questions about a particular case, who can
provide guidance?

For questions about U visa certification:

Lynn A. Boudreau, Assistant Center Director, Victims and Trafficking Unit

Vermont Service Center, USCIS: lynn.boudreau@dhs.gov or Scott Whelan, Office of Policy and
Strategy, USCIS: (202) 272-8137

For law enforcement officers or prosecutors seeking technical support or consultation, please
contact the National Immigrant Women’s Advocacy Project (NIWAP) at (202) 274-4457 or email
us at info@niwap.org or visit our website and our web library at niwaplibrary.wcl.american.edu.

KNOW YOUR RIGHTS

The Department of Homeland Security has developed a series of documents and brochures that
will assist immigrant victims and law enforcement officers to understand the rights to which
victims are entitled. Victims of trafficking can find information about their rights at
http://niwaplibrary.wcl.american.edu/dhs-protections-for-immigrant-victims/.

The following pages include a brochure from the DHS entitled, “Domestic Violence and the
International Marriage Broker Regulation Act: What Every Law Enforcement Officer and
Domestic Violence Advocate Should Know.”#4 In addition, there is a document by USCIS on

4 Department of Homeland Security, “Domestic Violence and the International Marriage Broker Regulation Act: What Every Law
Enforcement Officer and Domestic Violence Advocate Should Know,” available at
http://niwaplibrary.wcl.american.edu/pubs/domestic-violence-international-marriage-broker-regulation-act-dhs-brochure-law-
enforcement-victim-advocates/.
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“Immigration Options for Victims of Crimes: Information for Law Enforcement, Healthcare
Providers, and Others.”*

45 Department of Homeland Security, ““Immigration Options for Victims of Crimes: Information for Law Enforcement, Healthcare
Providers, and Others,” available at http://library.niwap.org/wp-content/uploads/2015/CULT-Bro-
DHSEnglishimmOptionsVictimsofCrime.pdf.
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Information on the

Legal Rights Available to
Immigrant Victims of
Domestic Violence in the
United States and

Facts about Immigrating
on a Marriage-Based Visa

Purpose:

Immigrants are particularty vulnerable because many
do not speak English, are often separated from family
and fricnds, and may not understand the laws of the
United States. For these reasons, immigrants are
often afraid to report acts of domestic violence to the
police or to seek other forms of assistance. Such fear
Ccauses many immigrants to remain in abusive
relationships.

This pamphlet will explain domestic violenos and
inform you of your legal rights in the United States.
The Intemational Marriage Broker Regulation Act
{IMBERA] requires that the 1.5, Government provide
foreign flancé{c)s and spouses immigrating to the
United States information about their legal rights as
well as eriminal or domestic violence histories of
their 1.5, citizen flancé{e)s and spouses. One of
IMBEA's goals is to provide accurate information to
immigrating flancé{e)s and spouses abour the
immigration process and how to access help if their
relationship becomes abusive.

What s domestic violence?

Diomestic violence is a pattern of behavior when one
intimate partner of spouse threatens or abuses the
other parmer. Abuse may include physical harm,
forced sexual relations, emottonal manipulation
{including isolation or intimidation], cconomic and’or
immigration related threats, While most reconded

incidents of domestic violence involve men abusing
women of childeen, men can alse be victims of
domestic violence.

Domestic violence may include sexual assault, child
abuse, and other violent erimes. Sexual assault is any
type of sexual activity that vou do not agree to, even
with your spouse, and can be committed by anyone.
Child abuse includes: physical abuse (any injury that
docs not happen by accident, including cxcessive
punishment}, physical neglect {failure to provide
food, shelter, medical care or supervision], sexual
abuse, and emotional abuse (threats, withholding
love, support or guidance}.

Under all circumstances, domestic vielence, sexual
assault, and child abuse are illegal in the United
Stancs. All people in the United States (regardless of
race, color, religion, sex, age, ethnicity, or
immigration status) arc guaranteed protection from
abuse under the law. Any victim of domestic violence
—regardless of immigration or citizenship status —
can seck help. An immigrant victim of domestic
violence may be eligible for immigration protections.

If vou are experiencing domestic vielence in your
home, you are not alone, This pamphlet is intended
1 help you understand U5, laws and know how to
et help iFvou need it

What are the legal rights for victims of domestic
violence in the United States?
All people in the United States, regandless of
immigration ar citizenship starus, are gearanteed
basic protections under both civil and criminal law.
Laws govemning families provide you with:
= The right to obtain a protection order for you
and your child{ren).
»  The right to legal separation or divorce
without the consent of your spouse.
= The right to share certain marital propery.
In cases of divorce, the cournt will divide any
property or financial assets you and your
spouse have topether.
»  The right to ask for custady of your
child{ren) and financial support. Parents of

children under the age of 21 often are
required to pay child support for any child
nat living with them.

Consult a family lawyer who works with immigrants
to discuss how any of these family law options may
affect or assist you.

Under 1.5, law any crime victim, regardless of
immigration or citizenship stams, can call the police
for help ar obtain a protection order,

Call police at 911 if you or your child{ren) are in
danger. The police may arrest your flancé(e), spouse,
parner, or another person if they believe that person
has commirtted a erime. You should tell the police
about any abuse that has happened, even in the past,
and show any injurics.  Anyone, regardless of
immigration or citizenship status, may repot a crime.

Likewise, if you are a vietim of domestic violence
you can apply toa court for a protection order. A
court-issued protection order or restraining order may
prohibit your abuser from calling, contacting,
approaching, or harming you, your child{ren), or
other family members, IF your abuser violates the
protection order, you can contact the police, whao may
arrest the abuser. Applications for protection onders
are available at most courthouses, police stations,
women’s shelters, and legal service offices.

If your abuser accuses you of a crime, you have basic
rights, regardless of your immigration or citizenship
status, including: the right to talk o a lawyer; the
right to not answer questions without a lawyer
present; the right to speak in your defense. Itis
important to talk with both an immigration lawyer
and a criminal lawyer.

What services are available to victims of domestic
violence and sexual assault in the United States?
In the United States, victims of erime, regardless of
immigration or citizenship status, can access help
provided by government or nongovernmental
agencies, which may include counseling, interpreters,
emergency housing, and even monctary assistance.
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The national telephone numikers or “hotlines™ listed
below have operators rained to help victims 24 hours
aday free of charge. Interprcters arc available and
these numbers can connect you with other free
services for victims in your local arca, including
emergency housing, medieal care, counseling, and
legal advice. 1f you cannot afford to pay a lawyer
you may gualify for a free or low-cost legal aid
program for immigrant crime of domestic violence
victims.

Mational Domestic Violence Hotline
1-800-799-5AFE ( 1-800-799-T2313)
1-800-787-3224 (TTY)
ww.ndvhore

Mational Sexual Assault Hotline of the Rape, Abuse
and Incest Mational Merwork (RATNN)
1-B00-656-HOPE (1-B00-656-4673)

W TRInNorg

Mational Center for Missing and Exploited Children
1-B00-THE-LOST (1 -B00-843-56TH)

The Mational Center for Vietims of Crime
1-B00-FYT-CALL (1-B00-394-2255)
1-800-211-79496 (TTY)

WA ICVC.OOE

WOTE: These are organizations whose primary
mission 18 safety and protection.

If T .am a victim of domestic violence, sexual
assault, or other erime, what Immigration options
are available to me?

There are three ways immigrants who become
victims of domestic violenee, sexual assault, and
same other specific crimes may apply for legal
immigration status for themselves and their
child{ren). A victim’s apglication is confidential and
no one, including an abuser, crime perpetrator or
family member, will be told that you applied.

»  Self-petitions for legal status under the
Viclence Against Women Act [VAWA)

« Cancellation of removal under VAWA

#«  L-nonimmigrant status {crime victims)

These immigration benefits each have specific
requirements that must be established. Consult an
immigration lawyer who works with vietims of
domestic violence to discuss how any of these
immigration benefits may affect or assist you.

How does the marriage-based immigration
process work?

The marriage-based immigration process invaolves
seweral steps to obtain legal immigration status in the
United States, and over time, to be eligible for
citizenship. These steps depend on the type of
marriage-hased visa you travel on to the United
States, as well as other factors. The following
infiormation s an overview of some of these types of
visas, as well as information on your legal rights,

K-1 nonimmigrant status (as the fancé{e} of a United
States citizen): You are required to cither marmy the
United States citizen within 90 days of entry or to
depart the United States. Following your martiage to
the U.S. citizen flancé(e) who petitioned for you, you
must file an Application to Register Permanent
Residence or Adjust Status (Form [-485), 1f your
Form [-485 is approved, vour status will be adjusted
from a K nonimmigrant to that of a conditional
permanent resident. You will have that conditional
status for pwo years,

1f you remain in the U5, without marrying the U.5.
citizen who sponsored your K-1 visa, of marry
someone else, you will vielate the teems of your visa,
have no legal status, and may be subject to removal
procecdings or other penalties.

K-35 nonimmigrant sty (as the spouse of a United
States citizen): You are allowed to enter the United
States temporarily while waiting for approval of a
family-based visa petition (1-130). Onee the I-1300s
approved, you are entitled to lawful permanent

residence [green card) and will need to file an
Application to Register Permaneat Residence or
Audjust Status (Form 1-485).

All other marriage-based Immigration status holders
should refer to the information given to them from
the 1.5, consulate. Additional information may be
found online at httpo!fesra uscis.gov

What are the penalties for marriage fraud?
Immigrants who commit marriage fraud may be
subject o removal praceedings and may be barred
from receiving future immigration benefits in the
United States. Conviction for marriage fraud can
involve imprisonment for up to five (5) years and
fines up to 52300000 (U5, currency).

If I am married to a U.S. citizen who filed
immigration papers on my behalf, what is my
immigration status?

If you have been married less than 2 vears when your
Form [-485 is approved, you will receive conditional
residence status from USCIS. Ninety {90} days
before the second anniversary of your conditional
residence, you and your spouse gencrally must apgply
together to remove the conditions on your lawfil
residence. To do so, you must prove the marriage is
in “good faith” and valid. Once the conditions are
removed, you have permanent residency that is not
dependent on your 1.5, spouse.

If you have been married more than 2 years when
your Form [-485 is apperoved, you will receive
permanent residence status from USCIS. On that
date you will no longer be dependent on your LS.
citizen spouse for immigration status.

There are three situations when the law allows
conditional residents the option to request a waiver of
the requirement that you and your spouse file jointly
to reguest removal of the conditions. 1) The remowval
of the conditional resident from the 1.5 would result
in extreme hardship;, OR 2) The marriage was legally
terminated, other than by death, and the applicant
was not at fault for failing o file a timely application
to remove the conditional basis of his or her status;

52

INIWAP American University, Washington College of Law



Victims are not required to be in legal immigration
status, but they must:
* Bea victm of a severe form of wafficking in persons,

* Be physically present in the United States on acoount
of the trafficking,

* Comply with any reasonable requests for assistance
in the investigation or prosecution {or be under the
age of 18), and

* Suffer extreme hardship invobving unusual and
severe harm if removed from the Unived States.

T apply foraT nonimmigrant status, applicants must
file Form I-9 1<, Application for T Noaimmigrant
Stawus. Qualifying family members may alse be eligible
o apply for benefits.

Many immigrants
are fearful of
admiming that
they have been a
victim of a crime
in part because
they believe they
will be removed
{depored) from
the United States
if they report the
crime. Officlals
such as police af-
fcers, healthcare
providers, judges, |
and prosecutors e =
are often the first

o see the signs of violence and are therefore in a unique

position to provide information and assistance to those
who have been victims. This brochure is designed wo

assist front-line workers
in this endeavor.

& U5, law prowides several
protections for legal and

undeocumented immi-
grants who have been

victims of a crime. Often

vicdms are unaware of
| such protections, thus

frontline workers serve as

a critical link for immi-
grant victims. There are specific protections for vicdms
aof domestic violence, victims of certain crimes, and
victime of human trafficking.

All agencies within the Department of Homeland
Security (DHS), including USCIS, are legally prohibited

from disclosing that a victim has applied for VAWA, T, ar

U immigration benefits.

Vislt the “Humanitarlan” sectlon of
the USCIS website

www.uscis.gov

Lew Enforsement Officlals and
Hepresantatives of Record

contact USCIS at 1 802 527 4888
All others should call 1 B00 375 5283

U.S, Citizenship
and Immigration
Services

Immigration Options
for Victims of Crimes

Information for Law Enforcement,
Healthcare Providers, and Others

M-TTH (02790}
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Violence Against Women Act
(VAWA) Self-Peritiomers

Some imrmigrants may be affaid to report acts of
domestic violence t the police or w seek other forms
of assistance. Such fear causes many immigrants to
remain in abusive relatonships.

Wictims of domestic violence who are the child, parent,

ar current/ former spouse of a United Staves citizen
or a permanent resident {green card holder) and are
abused by the citizen or permanent resident may be
eligible to apply for a green card themselves without
needing the abuser to file for immigration benefis
on their behalf. This provision of the law was created
under the Violence Against Women Act (VAWA).

+ Have or had a qualifying relationship with the

abuser spouse, ar, are the parent or child of the
ahuser,

= Reside or resided with the abuser,
* Have good moral character, and
* Have been victims of bartery or extreme cruelty,

VAWA provisions apply equally to men and women.
Victims of domestic vialence, whether a spouse, child,
or parent of the abuser, may self-petition by filing Form
1-360, Petition for Widow{er)s, Amerasians, and Special
Immigrants. This form is available on USCIS" wehsite,
WL LSCIS, EOV.

U Nonimmigrant Status

U nonimmigrant status (or 17 visa) offers immigration

protwection for victims and is also a wal for law enforce-

ment. To chtain U status, the victim must obtain a cer-

tification from law enforcement, however, law enforce-

ment officials should note that providing a certification

does not grant a benefit—only USCIS has the authority

to grant or deny this benefit.

Victims are not required to be in legal immigration

status, but they nust:

+ Be a victim of qualifying criminal activity and have
suffered substantial physical or menzal abuse as a
result of the crime,

* Possess credible and reliable information about the
lifying criminal scriviey,

+ Be, have been, or are likely to be helpful o the invest-
gation and/or prosecution of that qualifying criminal
activity, and.

+ Be a victim of criminal activity that violated a TI8. law:

¥ictims of the following crimes may be eligible for a
U nonimmigrant visa:

Abduction Manslaughuer
Abusive Sexual Contact Rape

Blackmail Murder

Domestic Violence Obstruction of Justice
Extorton Witness Tampering
False Imprisonment Prostitution

Female Genital Mutilation  Sexual Assault

Perjury Slave Trade

Felonious Assault Torture

Huostage Taken Trafficking

Inces: Sexuzl Exploitation
Fromage Unlawful Criminal Restraint
Involuntary Servitude Other Related Crimes

Kidnapping

To apply for U nonimmigrant status, the victim must
file Form -9 18, Petition for U Nonimmigrant Status.
Law enforcement official must certify Form I-918,
Supplement B. Qualifying family members may also he
eligible to apply for benefits.

Visit the “Humanitarlan” section of
the USCIS website

www.uscis.gov

Law Enforcement Officlals and Representatives of Record
contact USCIS at 1 BO2 527 4888

All others should call 1 800 375 5283

T Nonimmigrant Status

Trafficking in persons—also known as “human
trafficking”—is a form of modern-day slavery:
Traffickers prey on many types of people, often includ-
ing individuals who are poor, unemployed, underem-
ployed, or who lack the safety and protection of strong
social networks, Victims are often lured under the false
pretenses of good jobs and better lives, and then forced
to work under brutal and inhumane conditions. Many
believe that human trafficking is a problem that only
ooours in other countries—but human wafficking also
happens in the United Stares,

The T nonimmigrant status {or T visa) provides im-
migration protection to victims of severe forms of
trafficking in persons who assist law enforcement in
the investigation and prosecution of human trafficking
cases,
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SCREENING TOOLS
Department of Homeland Security Infographic*®

The Department of Homeland Security (“DHS”) released an infographic detailing the protections
afforded to immigrant victims. This interactive infographic describes qualifications and benefits
for each form of immigration relief designed to help immigrant victims. When you click on each
form of relief, a link takes you to a DHS webpage with further information, brochures, and
application forms.

This tool should be available to law enforcement officials to assist officers in identifying victims
eligible for immigration protections and informing victims about legal protections available to
them. The following pages contain the infographic in both English and Spanish.

NIWAP’s Blue Card
Screening for Victims Who Qualify for Immigration Protective Relief*’

Immigration protective relief is an important tool for community policing that strengthens the
ability of law enforcement agencies to detect, investigate, prosecute, and solve cases of
domestic violence, sexual assault, trafficking, and other types of criminal activity. Without
adequate language assistance, many immigrant victims cannot obtain police protection, obtain
emergency medical assistance, or give law enforcement officers crucial information. The
following pages include a blue card that can be used as a checklist to screen for potential
immigration relief and language issues.

46 Department of Homeland Security, “Protections for Immigrant Victims,” available at http://niwaplibrary.wcl.american.edu/dhs-
protections-for-immigrant-victims/.

47 National Immigrant Women’s Advocacy Project, “Screening for Victims Who Qualify for Immigration Protective Relief,”
available at http://niwaplibrary.wcl.american.edu/pubs/squadcarscreeningbluecard/.
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