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END VIOLENCE AGAINST WOMEN INTERNATIONAL — A PROFESSIONAL TRAINING ORGANIZATION

Thank You for Joining Us

• Please use your computer speakers to listen to the webinar. If 
you are having trouble with audio or do not have speakers, 
please join the webinar via phone by calling 1‐800‐832‐0736
and using room number 9998597#

• Type your questions in the Q&A window at any time. We will 
dedicate 15 minutes to Q&A at the end of the webinar. 

• Download slides and handouts at any time during the 
webinar. Click the link you want to access, then click “Browse
To.”

We will begin shortly.

This project is supported by Grant No. 2018‐TA‐AX‐K032 
awarded by the Office on Violence Against Women, US 
Department of Justice. The opinions, findings, conclusions, and 
recommendations expressed are those of the author(s) and do 
not necessarily reflect the views of the Department of Justice, 
Office on Violence Against Women or End Violence Against 
Women International.
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Facilitator: 
Sergeant Joanne Archambault (Ret.)
Chief Executive Officer and Founder
End Violence Against Women International
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New Frontiers in Investigating & Prosecuting
Sexual Assault by Intoxication

Carl Hershman, Detective (Ret.)
San Diego Police Department

Wendy L. Patrick, JD, PhD
Criminal Prosecutor

 Have a New Approach

 7 Things you need to do

 Understand Key Issues

 Why You Must Follow Through

 Late Disclosures and why they happen

 Why Inconsistent Statements are not lies

 What does the Jury think?

 Credibility and how it works
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 Evidence-Based Investigations

 What is Behavioral Evidence

 How does the “Pre-Text” Phone Call fit into 
these types of investigations

 How “Digital Evidence” is used and obtained

 Why Reconstructing a Timeline is crucial

 The “Black Out” Defense

 The “Consent” Defense

 How to get your case issued

7 Things You Need To Do

 Detailed victim/witness/suspect interviews

 Timeline of events

 Evidence collection

 Determine when blackout occurred

 Debunk “all” defenses

 Write a detailed report

 Tell a story
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Most Difficult To Work

“Red Flags”
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New Approach

 Stay open minded.

 Believe any “story” your 
victim tells you until 
you find out otherwise.

 Learn new investigative 
strategies.

 Identify new tools

 Don’t treat these cases 
like other crimes.

Criminal Investigation Goals

 Discover the truth

 Collect Evidence

 Identify suspect(s)

 Exonerate the innocent
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Key Issues

 Perceived lack of evidence

 Understanding this crime

 Failure to investigate

 Failure to prosecute

 Misjudging credibility

 When and how consent is given

 “No Jury Appeal”
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Poll Question

Court of Public Opinion
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What makes this crime different?
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Why You Must Follow 
Through

Following Through

Is part of a “complete” 
investigation.

You and victim will have some 
closure that you did “everything” 
you could …

You may find out your suspect has 
a prior(s).
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Poll Question

“Document” your case; it may be the 
first one of a series.
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Complete Investigation

Short Cuts = “Sloppy Bad Police Work”

Not following through and 
completing a thorough, accurate, 
factual and detailed investigation, 
will result in a false representation of 
the facts and what occurred in the 
case.

“Short Cut” Investigation

The “Short Cut” investigation 
method will never be accepted as 
professional nor accurate of the true 
actions of people in the event being 
investigated.

The Truth/Evidence/Leads
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The prosecutor goes to court on your 
case…

The quality of your investigation 
determines whether the prosecutor 
issues the case.

“White Noise”

Work your case from the offense 
outward.  This will reduce 
unnecessary distractions to keep you  
focused on the crime and reduce 
“white noise.”
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Late Disclosures

Late Disclosures

 Victim was intoxicated, blacked out, passed out 
or unconscious and does not know what 
happened.

 Not sure a crime even occurred.

 Involved in criminal activity. 
(Drugs/Alcohol/Sex Worker/Escort)

 Victim’s relationship with suspect.

 Embarrassment/Ashamed

 Blames self

Late Disclosures

 Victim conducts own investigation.

 Will the police believe me?

 Trauma
 Conduct a trauma based interview

 Victim very often tells someone immediately. 
(B/F) (911)

 Average 5 – 10 days.

 Use Expert Witness
 Investigator
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Late Disclosures

 Will the police believe me?
 #1 issue with LE

 Priorities
 LE isn’t it

 Interviews, Pre-text phone calls, Court dates, etc.

 “Teach” the jury why late disclosures happen.

So why does this happen?

What are they doing?
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Dealing with Late Disclosures

Let victim know it’s not a big deal

Don’t ask victim “Why” they waited…
 “Tell me more about the week you didn’t report to 

law enforcement?”

Use this to your advantage

First outcry witness statement will give 
you a timeline & investigative leads

Dealing with Late Disclosures

 “FDW” will corroborate the victim’s 
account

Find the reason for the late disclosure

 Speak with witnesses and ask about 
victim’s actions post assault
Behavior & mental State

Leaving Out Information

Is Not

Telling a Lie
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Some victims maybe untruthful or 
leave out portions of what occurred.

What victims typically are scared to admit

 Drugs used
 Legal/Illegal

 Amount of alcohol consumed

 Bad behavior
 Dirty dancing

 Sexual contact with others

 What sex acts committed
 Sodomy

 Oral copulation

What victims typically are scared to admit

 Who they were with
 Relationships

 Boss/Ex-boyfriend

 Location of assault
 Some place they were forbidden to be
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Match Making:
Advocates, Investigators, Prosecutors

Poll Question

Inconsistent Statements
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“Once I catch you in a lie, it makes 
me question everything you said.”

Victims will give information that is 
incomplete, inconsistent or untrue
because they are afraid they won’t be 
believed or they will be blamed for 
the sexual assault.
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One of the most common reasons 
why victims alter or exaggerate the 
details of what happened is to create 
a case that seems more believable.

Prior 
Inconsistent 
Statements are 
admissible to 
impeach.

Prior consistent
statements are 
admissible to 
corroborate.
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Goal - Corroboration

Corroboration.

Makes your victim a “truth” teller.

Think of a sexual assault as a homicide case.

You have to find out what happened and 
piece it together.

Don’t make assumptions of any kind. 
Learn/Verify facts

Corroborate Statements 

 Victim/Witnesses and Suspect(s)

 Through cell phone/E-mail/Texting***

 “First disclosure” witness (#1 witness)

 Photos from the night (Camera/Cell phone)

 Surveillance video

 Bar/Credit card receipts

 Facebook/Social media accounts

Suspect’s Statements
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Suspect’s Inconsistent Statements

 We always hear about inconsistent statements by 
the victim (Because the victim told their story 
six different times!)

 Why do we only speak with the suspect once or 
not at all?

Approaching the Suspect

 Try pre-text call (as many as you can get)

 Phone interview (x2)

 Then face to face interview

 Then arrest interrogation

 Statements made to family, friends and co-
workers.

You need more information on your suspect.
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Suspect’s Background

 High School/College/Military record
 Ex-girlfriend(s)/Ex-wife(s)
 Friend(s)/Ex-friend(s) /Neighbors
 Employment/Co-worker(s)/Unit/Command
 Law enforcement in hometown/where suspect has 

lived in the past
 Sexual experiences
 FIND THAT SECOND VICTIM!!!
 “Discredit” him or her
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Pit Falls

Issues surrounding non-issued 
cases
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WWAJT?

 Start your investigation by trying to 
convince 12 jurors, not just one 
prosecutor.

 This should be your goal from the 
beginning!

“What would a juror think?”

What does the Jury think?

 You can’t be sexually assaulted if you are simply 
intoxicated.

 Victim must have some kind of motive for 
coming forward.

 This is about “regrettable” sex…

 Revenge!

 He doesn’t look like a rapist.

 This case doesn’t make sense.
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The Prosecutor

 Must not only prove a crime 
occurred and that the accused is 
the person who committed it, but 
also that you have a “real” victim.

 “Educate” the jury, it will take 
time because S/A is so alien to 
them or have TV expectations.

 If they don’t understand it, it’s 
always easier/safer to find Not 
Guilty.

Jury Instructions Criminal Code

Poll Question
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INTOXICATION & S/A

When the victim of a sexual assault is 
intoxicated, the investigation and prosecution 
are complicated by two significant issues :

1) CREDIBILITY
2) CONSENT

These are always issues in sexual assault, 
but are grossly magnified with alcohol.

*

CREDIBILITY

Intoxication makes the victim 
vulnerable to attack.

Intoxication amplifies stereotypes and 
misconceptions that may be held by 
the investigator, district attorney and 
the jury.                                             
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CREDIBILITY

 Works both ways for the victim and suspect.

 Most likely, your victim isn’t perfect!

 Most likely, your suspect is not a criminal.

 Most intoxicated SA’s are done by males who do 
not have a criminal record and most likely will 
have good standing in the community.

 This is a very important part of your 
investigation. (Don’t overlook it)

Alcohol is used against the 
victim, but is a defense for 
the suspect.
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CONSENT

Consent is the #1 issue in sexual assault

Why?

Actual and reasonable belief in consent is 
an absolute defense to the charge. 

This defense doesn't happen in any other 
crime. Many investigators do not know 
how to overcome the “Consent Defense.”

Intoxicated/unconscious victims affects 
consent. It lets the defense write the script 
and tell the story:

1) “Blacked Out” versus “Passed Out”

2)  Actual v. legal consent

3)  “Did the victim give consent without    
knowing it?”

Poll Question
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Giving Consent When 
Blacked Out

Consent – It’s not just saying 

“Yes”

It’s not just what they say, it’s also what condition 
they are in.

CONSENT

“Sober” Can give consent

“Intoxicated” Depends

“Drunk” Can not give consent

“Unconscious” Can not give consent
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Nailing Down Capacity

Use the word “Drunk”

 When you use the word “Drunk” everyone 
knows and understands what you mean

 The drunk person is past the “good time” phase

 A person can relate this level to themselves.

 Being “intoxicated” means several different 
things, has several different “levels” and often is 
confused with a scale or point system like in 
DUI cases.

 All scales are different.
 My “4” is your “8”
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Evidence
 Physical/Biological (Injuries, DNA, Toxicology)

 Forensic Exam results

 Pictures/Videos

 Cell Phone (Text messages, Cell Tower location)

 Victim/Witness Testimony

 Suspect’s statement(s)

 Pre-Text phone call(s)

 Social Media

 Expert Testimony

 Behavioral Evidence**

Behavioral Evidence
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Behavioral Evidence

 “Forensic Victimology”

 Explain the actions of your victim, witnesses 
and suspect, before, during and after the sexual 
assault.

 This type of evidence is often overlooked but is 
a very important part of your investigation and 
prosecution.

 Become an expert…you probably already are 
one!!

Pre-Text Phone Call

Pre-Text Phone Call

 Bread and Butter of your case

 Jury gets to hear the suspect’s voice

 Suspect uses profanity
 “Shut up you F***king Bitch!”

 Makes incriminating statements

 Suspect is stuck to this story

 Information gained will fill in some of the 
blanks

 New leads!!
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Pre-Text Phone Call

 Is a tape-recorded telephone call between 
usually the victim, but can be anyone and 
the suspect.

 The recording is used in court as evidence 
in the effort to convict.

 Statements to corroborate victims 
allegations.
Makes victim truth teller

The Goal of the Phone Call

 Confession/Admissions
 Lock suspect into a statement
 The actions of the witnesses, suspect and victim
 Criminal acts committed
 Catch suspect in any lies
 Crime scene location
 Identify other victims/witnesses/suspects
 Evidence (Photos, weapons…etc.)
 Information!!
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Digital Evidence
 Email

 No expectation of privacy

 Can connect email address to person/computer

 Text

 No expectation of privacy

 Can connect phone number back to person

 Social Media

 No expectation of privacy

 Instant Messenger

Face Book/Social Media

 Victim/Witnesses & 
Suspect

 Information dealing with 
your case

 Pictures

 Do not need warrant

 Check ASAP!

 Find possible new 
Victims/Witness/Suspects

Reconstruct the Timeline
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Timeline

 Conduct a detailed 
suspect interview

 Narrow down when 
blackout occurred or 
level of BAC

 Ask witnesses

 Check cell phone 
activity

 Pic’s/Video

Determine Approximant BAC

Blood Alcohol Concentration/Content

How much alcohol is in your system 
compared to how much total blood volume 
you have.

This is not an exact science!

But you can get close…
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Do the Math

 Take amount of drinks victim had per hour
 Type & Size

 Consider the “Determining Factors”

 Use Approximate Blood Alcohol Percentage 
chart

 “The last thing, I remember…”

 At what time did your victim lose his/her 
memory?? (Narrow the time frame down)

Determining Factors

 Height

 Weight (The more you weigh the more you can 
drink)

 Food (Type)

 Activity (Type)

 Gender (Females process alcohol faster)

 Age (Older is better!!)

 Race (Asian/Native American)

 Tolerance (Comes with practice)
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Don’t forget the burn off rate!

.02% an hour

“The last thing I remember is…”

&

“The next thing I remember is…”
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Cell Phones & Videos

Beginning to End
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Defense

THE DEFENSES

 Consent #1 Defense

 Diminished capacity
 I was drunk also

 Blacked out

 Misidentification
 Some other person committed the crime

 Crime did not occur
 Elements are not present

 They are falsely reporting

Black Out Defense

 Show how suspect was able to function.

 Cognitive functioning is severely impaired 
or absent, (Prove it wasn’t)

 Just how well was the “suspect” 
functioning?

 Diminished capacity is not a “legal” 
defense, but is a concern in front of the 
jury.

115

116

117



40

END VIOLENCE AGAINST WOMEN INTERNATIONAL — A PROFESSIONAL TRAINING ORGANIZATION

Online Training Institute

 Effective Report Writing

 Dynamics of Sexual Assault

 Victim Impact

 Preliminary Investigation

 Law & Investigative Strategy

 Victim Interviewing

Thank You

Carl Hershman, Detective (Ret.)
San Diego Police Department

Wendy L. Patrick, JD, PhD
Criminal Prosecutor
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