
 
Preface 

 
The New York State Coalition Against Sexual Assault has developed this Legal 
Advocate’s Manual to help Rape Crisis Program staff improve the experience of sexual 
assault survivors with the criminal justice system.  The manual has two primary sections: 
one addressing the assistance useful to individual survivors at each stage of the legal 
process; the other describing ways Rape Crisis Program staff can work with law 
enforcement, prosecution and the judiciary to improve the experience of all sexual assault 
survivors. 
 
Depending on staff size and division of responsibilities, Rape Crisis Program currently 
differ widely in terms of who performs the roles of (I) assisting individual survivors in 
relation to the criminal justice system and (II) helping criminal justice agencies improve 
their systemic response to sexual violence.  Some centers have a full-tie legal advocate on 
staff, who plays both these roles.  Other centers are obtaining Violence Against Women 
Act funds to support a full-time legal advocate in the future.  This model of a full-time 
Legal Advocate provides both focused expertise to survivors and also time for 
strengthened collaboration with criminal justice partners.  However, budget limitations 
have forced other centers currently to combine one or both of these roles with medical 
advocacy, hotline coordination, or directing the center.  This manual will provide 
information useful to center staff performing both these roles, whatever are their current 
staff titles.   
 
This manual will explain the steps in the legal process and the legal advocate’s role in 
each step, obstacles that might be encountered, laws that affect sexual assault survivors, 
and other issues important to the legal advocate.  This manual will facilitate 
understanding the intricacies of the legal system, the roles of the participants, and the 
legal advocate’s responsibilities to the survivor.  It is our hope/goal/mission to provide 
legal advocates with the tools they need to best serve the survivors who seek their help.   
 
Sexual assault is a problem affecting all groups within the society.  New York State will 
be strengthened by a systemic response to sexual violence which takes into account the 
situations of diverse populations.  Communities which face social discrimination due to 
race, gender, ethnicity, sexual orientation, health status, language or other factors have 
historically experienced barriers in obtaining assistance from the criminal justice system.  
Throughout this manual, we will try to help Rape Crisis Programs develop strategies for 
removing those barriers.   
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This manual is not intended for legal advocates to use in order to provide legal advice to 
survivors.  Legal advocates provide information about the law, its complexities, options 
available under the law, without advising survivors of sexual assault on which option or 
course of action they should take.  In New York State, attorneys are the only individuals 
authorized to practice law.  Legal advocates should understand what activities constitute 
the practice of law.  (See Appendix A for a complete description of what constitutes 
unauthorized practice of law in New York.) 
 
 
 
What is Advocacy? 
 
The role of an advocate is to work on behalf of an individual or group of individuals, to 
facilitate the provision of services or other forms of assistance.  Effective advocacy 
requires the ability to identify which components of a complex system must be 
influenced in any given situation to create change.  Advocacy includes interaction with 
other players in the system and can be strengthened by forming alliances with several 
players in order to work toward a common goal.  Essentially, advocacy is to act on behalf 
of another, to improve communication and understanding, and bring about changes which 
will gain survivors greater access to justice.  Advocacy has long been an essential 
component of the social movement to end sexual assault.  In the early days of the 
movement, women learned through consciousness raising that they faced similar 
obstacles in protecting themselves against violence and in seeking fair and equal 
treatment under the law.  These women found that their common dilemmas could best be 
addressed by a collective voice, demanding changes in the institutions and policies which 
perpetuated and compounded their victimization.   
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Types of Advocacy¹ 
 
These are three basic types of advocacy that the Legal Advocate needs to 
understand: 
 
Self Advocacy.  This means representing one’s own rights and interests and 
seeking solutions to a problem by oneself.  This form of advocacy is the goal 
of all other forms of advocacy. 
 
Individual Advocacy.  Speaking or acting on behalf of an individual to 
achieve change in the practice of another individual or an institution necessary 
to protect legal or social rights or to effect justice on behalf of the individual 
who seeks help in effecting the change or justice.   
 
Systems Advocacy. Influencing systems to bring about changes for groups of 
people. 
 
Rape Crisis Center staff always work to strengthen survivors’ skills in self-
advocacy, and they also provide invaluable individual advocacy and systems 
advocacy. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

 
Individual Advocacy 
 
Part I will deal with individual advocacy: to provide information and to support survivors 
in their decisions about dealing with the criminal justice system.  The initial decision of 
the survivor is whether or not to report the crime to the police.  If the survivor does 
decide to try to hold the perpetrator accountable through the criminal justice system, then 
the Legal Advocate will support the survivor through experiences with law enforcement, 
the District Attorney’s office and the courts.   
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According to the National Victim, only 16% of sexual assault survivors currently report 
to law enforcement.  High profile rape cases in the media reinforce for some survivors an 
expectation that it is their own behavior which will be put on trial and that reliving the 
trauma of the sexual assault will delay their own healing.  Other survivors see holding the 
perpetrator accountable through the legal system as empowering or seek to prevent a 
sexually violent person from victimizing others.  It is our belief that as improved criminal 
justice response to sexual assault survivors, that avoids their revitimization, will over 
time encourage additional survivors to utilize the law to hold their perpetrators 
accountable.   
 
Systems Advocacy 
 
Part II will deal with systems advocacy: to change the knowledge, beliefs, policies and 
practices of institutions and their members.  The primary consideration for systems 
change needs always to be the impact of the proposed changes on the survivors of sexual 
violence.  Advocating to change a system requires a detailed understanding of how the 
institution currently works.  Legal advocates need to understand the complex and 
interactive nature of the criminal justice system.  Not only are there interrelationships 
among the worlds of police, DAs and judges; but also criminal justice institutions rely 
upon and are influenced by systems of community mental health, social services and 
education.  The legal advocate will find that encouraging change in criminal justice 
institutions will be greatly facilitated by developing alliances and a shared vision with 
individuals within the system at the levels of both policy and implementation.   
 
Systems change can be accomplished through many strategies: training all levels of 
criminal justice personnel on the dynamics of sexual assault; developing sexual assault 
protocols; encouraging the creation of specialized sexual assault units; involving criminal 
justice agencies in ongoing community task forces or coalitions; and developing 
prevention education campaigns.  The key to systems change is collaboration.  The 
effective legal advocate will discover ways to bring criminal justice professionals 
together with those knowledgeable about sexual assault and about the needs of the 
community’s diverse population, in order to create a multi-faceted plan for change.   
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Why Systems Advocacy Is Needed 
 
The Response to Rape: Detours on the Road to Equal Justice was prepared by 
the majority staff of the Senate Judiciary Committee in 1993.  This report was a 
culmination of a six-month investigation of state rape prosecutions.  These 
findings reveal a justice system that fails by any standard to meet its goals – 
apprehending, convicting, and incarcerating violent sex offenders. 
Some of the statistics include: 
 

• 98% of rape victims will never see their attacker apprehended, convicted, 
or incarcerated.  Over half (54%) of all rape prosecutions result in either 
a dismissal or an acquittal.   

 
• A rape prosecution is more than twice as likely as a murder prosecution 

to be dismissed and 30% more likely to be dismissed than a robbery 
prosecution. 

 
• Approximately 1 in 10 rapes reported to the police results in time served 

in prison; 1 in 100 rapes (including those that go unreported) is sentenced 
to more than one year in prison. 

 
• Almost one quarter of convicted rapists are not sentenced to prison, but 

instead are released on probation.   
 

• Nearly one quarter of convicted rapists receive a sentence to a local jail – 
for only 11 months (according to national estimates).  

 
• Adding together the convicted rapists sentenced to probation and those 

sentenced to local jails almost half of all convicted rapists are sentenced 
to less than one year behind bars.   

 
The disparity in how our system prosecutes rape, in contrast to other violent 
crime, mirrors the disparity in our society’s attitude towards these acts.  The 
American legal system has always treated cases of assault by a stranger on our 
streets as a serious crime.  But violence that primarily targets women has too 
often been dismissed without response.  Where the victim knows the perpetrator, 
there is a tendency to consider the crime a product of a private relationship, not a 
matter of public injustice.  Even where the violence comes at the hands of a 
stranger, the victim may be seen not as an innocent target of intolerable criminal 
acts, but as a participant who somehow bears shame or even some responsibility 
for the violence.   
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In its 1982 Final Report, the President’s Task Force on Victims of Crime presented a 
composite story of a 50-year old rape victim.  Her story illustrates the problems 
experienced by too many sexual assault survivors even today.  These problems make 
clear why the survivor can benefit from the support of a legal Advocate.  Here are 
some of the excerpts from that story: 
 
You are asleep one night when suddenly you awaken to find a man standing over you with a 
knife at your throat. As you start to scream, he beats and cuts you.  He then rapes you.  He 
breaks furniture and windows in a display of senseless violence.  His rampage ended, he 
rips out the telephone line, threatens you again and disappears into the night… 
 
The police ask questions, take notes, dust for fingerprints, make photographs.  When you 
tell them you were raped, they take you to the hospital.  Bleeding from cuts, your front teeth 
knocked out, bruised and in pain, you are told that your wounds are superficial, that rape 
itself is not considered an injury.  Awaiting treatment, you sit along for hours, suffering the 
stares of curious passers by.  When your turn comes for examination, the intern seems 
irritated because he has been called out to treat you.  While he treats you, he says that he 
hates to get involved in rape cases because he doesn’t like going to court.  He asks if you 
“knew the man you had sex with.” 
 
The nurse says she wouldn’t be out alone at this time of night.  It seems pointless to explain 
that the attacker broke into your house and had a knife.  An officer says you must go 
through this process, then the hospital sends you a bill for the examination that the 
investigators insisted upon... 
 
Finally you get home somehow, in a cab you paid for and wearing a hospital gown because 
they took your clothes as evidence.  Everything the attacker touched seems soiled.  You’re 
afraid to be in your house alone… 
 
You didn’t realize when you gave the police your name and address that it would be given 
to the press and to the defendant through the police reports… You haven’t yet absorbed 
what’s happened to you when you get calls from insurance companies and firms that sell 
security devices.  But these calls pale in comparison to the threats that come from the 
defendant and his friends.   
 
You’re astonished to discover that your attacker has been arrested, yet while in custody, he 
has free and unmonitored access to a phone.  He can threaten you from jail.  The judge 
orders him not to annoy you, but when the calls are brought to his attention, the judge does 
nothing.   
 
At least, you can be assured that the man who attacked you is in custody, or so you think.  
No one tells you when he is released on his promise to come to court.  No one ever asks you 
if you’ve been threatened.  The judge is never told that the defendant said he’d kill you if 
you told or he’d get even if he went to jail.  You learn, only by accident, that he’s at large; 
this discovery comes when you turn a corner and confront him.  He knows where you live.  
He’s been there. Besides, your name and address were in the paper in the reports he’s seen.  
Now nowhere is safe… 

 vi



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

You try to return to normal.  You don’t want to talk about what happened, so you 
decide not to tell your co-workers about the attack.  A few days go by and the police 
unexpectedly come to your place of work.  They show their badges to the receptionist 
and ask to see you.  They want you to look at some photographs, but they don’t 
explain that to your co-workers.  You try to explain that you’re the victim not the 
accused. 
 
The phone rings and the police want you to come to a line-up.  It may be 1:00 A.M. or 
in the middle of you work day, but you have to go; the suspect and his lawyer are 
waiting.  It will not be the last time you are forced to conform your life to their 
convenience.  You appear at the police station and the line-up begins.  The suspect’s 
lawyer sits next to you, but he does not watch the stage; he stares at you… 
 
You receive a subpoena for a preliminary hearing.  No one tells you what it will 
involve, how long it will take, or how you should prepare.  You assume that this will 
be the only time you will have to appear.  But you are only beginning your initiation 
in a system that will grind away at you for months, disrupt your life, affect you 
emotional stability, and certainly cost you money;  it may cost you your job, and, for 
the duration, will prevent you from putting the crime behind you and reconstructing 
your life… 
 
It’s the day of the hearing.  You’ve never been to court before, never spoken in public. 
You’re very nervous.  You rush to arrive at 8:00 A.M. to talk with a prosecutor you’ve 
never met.  You wait in a hallway with a number of other witnesses.  It’s now 8:45.  
Court starts at 9:00.  No one has spoken to you. Finally, a man sticks his head out a 
door, calls your name and asks, “Are you the one who was raped?” You’re aware of 
the stares as you stand and suddenly realize that this is the prosecutor, the person you 
expect will represent you interests.   
 
The prosecutor tells you to sit on the bench outside the courtroom.  Suddenly you see 
the man who raped you coming down the hall.  No one has told you he would be here.  
He’s with three friends.  He points you out.  They all laugh and jostle you a little as 
they pass… 
 
You sit on the bench for an hour, then two.  You don’t see the prosecutor; he has 
disappeared into the courtroom.  Finally, at noon he comes out and says, “Oh, you’re 
still here? We continued that case to next month.” 
 
You repeat this process many times before you actually testify at the preliminary 
hearing…The preliminary hearing was an event for which you were ttotally 
unprepared…One of the first questions you are asked is where you live.  You finally 
moved after your attack; you’ve seen the defendant and his friends, and you’re 
terrified of having them know where you now live.  When you explain that you’d be 
happy to give your old address, the judge says he’ll dismiss the case or hold you in 
contempt of court if you don’t answer the question.  The prosecutor says nothing.  
During your testimony, you are also compelled to say where you work, how you get 
there, and what your schedule is… 
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Now the case is scheduled for trial.  Again there are delays… You tell your story in 
detail to five different prosecutors before the case is tried… Continuances are granted 
because the courts are filled, one of the lawyers is on another case, the judge has a 
meeting to attend or an early tennis match… When you ask if the next date could be set 
a week later so you can attend a family gathering out of state, you are told that the 
defendant has a right to speedy trial.  You stay home from the reunion and the case is 
continued… 
 
No one tells you anything about the progress of the case.  You want to be involved, 
consulted, and informed, but prosecutors often plea bargain without consulting 
victims… At the trial, your character is an open subject of discussion and innuendo.  
The defense is allowed to question you on incidents going back to your childhood.  The 
jury is never told that the defendant has two prior convictions for the same offense and 
has been in prison three times for other crimes.  You sought help from a counselor to 
deal with the shattering effect of this crime on you life.  You told him about your 
intimate fears and feelings.  Now he has been called by the defense and his notes and 
records have been subpoenaed…  
 
The verdict is guilty… you expect the sentence to reflect how terrible the crime was.  
You ask the prosecutor how this decision is reached, and you are told that the defendant 
is interviewed at length by a probation officer.  He gives his side of the story, which 
may be blatantly false in light of the proven facts… The officer will often speak to the 
defendant’s relatives and friends.  Some judges will send the defendant to a facility 
where a complete psychiatric and sociological work-up is prepared.  You’re amazed that 
no one will ask you about the crime of the effect it had on you and your family… At 
sentencing, the judge hears from the defendant, his lawyer, his mother, his minister, his 
friends.  You learn by chance what day the hearing was.  When you do attend, the 
defense attorney says you’re vengeful and it’s apparent that you overreacted to being 
raped…because you chose to come and see the sentencing.  You ask permission to 
address the judge and are told that you are not allowed to do so. 

 
 
 
 
 
 
1. Pennsylvania Coalition Against Domestic Violence, Seeking Justice.   
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Chapter 1 
Legal Advocacy: Direct Responsibilities to the Survivor 

 

In this chapter, you will find information on… 
 

• The Legal Advocates’ Responsibilities to the Survivor 
• Traits of the Effective Advocate 
• The Difference Between Advocating and Counseling  
• Rights of Sexual Assault Survivors 
• The Survivor’s Rights as a Crime Victim 

 

 For a survivor of sexual assault, the legal system can be frightening, frustrating, and 

confusing. The survivor may be dealing with the criminal justice system for the first time 

and dealing with law enforcement, district attorneys, and judicial officials can be 

intimidating.  A survivor may feel anxious or uncertain in dealing with investigators, 

stressed at meeting with prosecutors or overwhelmed at the thought of court 

appearances. The required time and effort it takes for a case to go through the legal 

system can also make a survivor reluctant to pursue her case.   

 

The advocate provides objective, knowledgeable, and supportive intervention on behalf 

of the survivor.  It is also the responsibility of the advocate to ensure that the survivor 

has the necessary information about the legal justice system to make critical decisions. 

The advocate also ensures survivor’s rights are upheld in the various systems that may 

be encountered. 
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Basic Legal Advocacy Responsibilities to the Survivor: 
 

1.  To serve as a liaison between the survivor and the legal system 

The advocate acts as liaison/facilitator between the survivor and all criminal or 

civil justice agencies.  These agencies include police/law enforcement, district 

attorney’s offices, the courts, probation, parole, and corrections.  The advocate 

strives to ensure that each agency has the proper contact information for the 

survivor, and that the survivor is treated with sensitivity and respect throughout 

her dealings with criminal, family, and civil court personnel. 

 

2.  To facilitate the survivor’s decision-making 

After a sexual assault, the survivor will have to make a number of immediate and 

important decisions that will affect her treatment, and whether or not she chooses 

to move towards an investigation.  The advocate ought to be aware that the 

survivor may be in crisis during this process.  The advocate’s role while the 

survivor is making decisions is: 

• to provide necessary information that will assist the survivor in making 

informed decisions about her case 

• to make all options available and known to the survivor regarding her case 

and concerns 

• to provide her with support during the time the survivor is making critical 

decisions. 
Once decisions have been made, the advocate is responsible for supporting the 

survivor throughout the survivor’s experiences.   

 

UAdvocates must remember not to suggest or make decisions for the survivor. 

 

3.  To inform the survivor of her rights 

The rights of a sexual assault survivor must be reviewed with her verbally as well 

as in writing.  The advocate must consider that not all survivors read or speak 



English fluently or at all.  Information about the survivor’s rights should be made 

available to her in the survivor’s primary language.  The advocate should answer 

any questions that the survivor has, and to the advocate’s best understanding.  

The advocate must also ensure that the survivor understands the information she 

has been presented. Programs, therefore, need to have multilingual materials 

available and resource information on signers/translation services.  

 

4.  To prepare the survivor for her legal justice experience by providing her with 

necessary information 

By informing the survivor about what to expect through the legal proceeding in 

advance, the advocate is providing a way for the survivor to regain some form of 

control over her life.  The advocate should be familiar with police and court 

procedures and make the survivor prepared for the possibilities ahead. The 

advocate should help the survivor sort out her thoughts on the many difficult 

decisions that need to be made.  She should also prepare the survivor for all 

possible outcomes during court proceedings, including an announcement of “no 

bill” from the grand jury due to insufficient evidence or a “not guilty” finding.  The 

survivor may have questions, and an effective advocate should be willing to get 

the answers to those questions.  The advocate should become familiar with the 

people who can provide information, on the various court systems.  An effective 

advocate will not try to protect the survivor by withholding information that may 

be emotionally difficult.  If the survivor finds that the advocate has not been 

completely honest, credibility and trust will diminish. 

 

5.  To accompany the survivor as she moves through the criminal justice systems 

        The advocate may offer compassion, companionship, and reassurance to the 

         survivor during the police interview, court procedures, and trial. The advocate 

         should be responsive to the survivor’s needs and act accordingly, by following the 

         survivor’s verbal and non-verbal cues.  Some survivors may want to talk; others 

         may choose to be silent. In some instances, the survivor may want to be left 

         alone.  The advocate’s role is to be available when needed, responsive to the 

         survivor’s needs, and provide a supportive presence. 

3 



6.  To inform the survivor of other services available to her in her community 

The advocate should be aware of the survivor’s diverse and multiple needs and 

link her with other services provided by the rape crisis program and local 

providers.  The advocate should pay particular attention to the need for a safety 

plan, shelter, counseling, and health care services.  The survivor also will need 

follow-up care.  The advocate ought to have a resource guide available for the 

survivor showing what community services are available to meet the survivor’s 

needs. 

 

7.  To document services provided according to program requirements 

Advocates must document and maintain program statistics that show what 

services the advocates provide to the survivor. 

 

8.   To be fully informed of their program’s policies and protocols  

Advocates must know the procedures and policies for conducting interactions 

with survivors, transportation, telephone use, etc. along with New York State’s 

confidentiality laws for certified rape crisis counselors. 

 

9.  To reach out for assistance and support when necessary 

As advocates carry out the role of providing assistance to survivors, advocates 

may need to seek support for themselves also.  It is important for advocates to 

share with their supervisors, other advocates, or program mental health 

consultant questions or concerns regarding the advocate’s experiences, reflect 

on insights, and engage in problem-solving activities.  In order for advocates to 

provide clear, supportive and effective services, the advocates must be receptive 

to receiving support themselves. 
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Overview of the Advocate’s Interactions with the Legal System 
 on Behalf of the Survivor  

 

In addition to being a source of information, compassion, and support for survivors, the 

advocate may act as an agent for the survivor.  In order for the advocate to act as an 

agent, she must have the survivor’s written consent.  After receiving consent, the 

advocate may be meeting with the survivor and personnel in a variety of criminal justice 

settings to make sure that the survivor’s rights are being protected and that she is 

informed of how her case is being handled.  While the advocate is clearly not an 

attorney and should not represent themselves as one, the advocate may help the 

survivor access appropriate information and voice the survivor’s needs to others 

specified on a signed consent.  Here is a summary of the types of agencies and 

interactions in which an advocate may be involved: 
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May contact the 

 
Concerning these issues 

Police 
Department 

Inquiries about progress of the case; requests for orders of 
protection; requests to keep the investigation open; requests for the 
return of property; compliments or complaints about officers.  

Prosecutor’s 
Office 

Survivor’s desire to press or drop charges, survivor’s input into plea 
negotiations, requests for restitution, requests for orders of 
protection, notification of hearing dates and times, requests for the 
return of recovered property, requests for speedy resolution of the 
case, preparation for court, compliments or complaints about 
assistant district attorney’s behavior.  

Judges Requests that “no contact” be a condition of bail, obtaining orders 
of protection, recommendations concerning restitution, offender 
sentencing or rehabilitation. 

Probation 
Department 

Completion of the victim impact statement, inclusion of opinion into 
pre-sentence report, issues about probationer harassment or failure 
to pay restitution. 

Corrections 
Department 

Inquiries about the prisoner’s location and release the VINE 
system, (victim information and notification everyday), complaints 
about telephone harassment 

Parole 
Department 

Notice of parole hearings, presentation of views to parole board, 
complaints about parolee’s harassment, complaints about parolee’s 
failure to pay restitution 

Crime Victims 
Board 

Assistance in filing an application, appeal over rejections or the 
amount of compensation 

Legal Project or 
Civil Court 

Referral to a lawyer specializing in civil lawsuits, assistance in the 
preparation of cases for small claims court, assistance in collection 
of judgments 

 

Chart adapted from “Towards the Institutionalization of a New Kind of Justice 

Professional: The Victim Advocate,” Andrew Karmen, Ph.D. The Justice Professional, 

Winter 1995. 
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Traits of the Effective Advocate 
 
Being Aware of the Individual 

 Advocates should be aware and sensitive to the survivor’s personal identity, 

especially in regard to the survivor’s race, culture, primary language, sexual 

orientation, employment history, and personal beliefs.  It is extremely important 

not to make judgments or assumptions based on generalizations and 

stereotypes.  The advocate may want to discuss with the survivor her 

background and culture, in order to gain a better understanding of how the 

survivor may be affected by the sexual assault.   

 

Concreteness 

One of the common reactions to sexual assault or violence is a feeling of 

disorientation, which can lead to a sense of powerlessness and confusion.  

Therefore, the advocate needs to be supportive and provide clear, concise and 

accurate information.  The advocate should avoid being direct in giving 

unsolicited advice or instruction, but provide detailed information in relevant, 

understandable terms.  Part of the advocate’s role is to keep the survivor focused 

on the present. 

 

Empathy 

Advocates need to be conscious of the survivor’s emotional state.  The advocate 

should be empathetic and provide support to the survivor, regardless of the 

survivor’s life circumstances, socioeconomic status, race, ethnicity, and sexual 

orientation.  The focus of the advocate should be on exhibiting interest and 

concern for the survivor’s particular situation. 

 

Genuineness 

Authentic concern and emotional support help establish a bond between the 

survivor and the advocate.  The advocate is also able to relax and focus on the 

survivor’s needs when they are not worrying about how best to portray 

themselves. 
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Potency 

The advocate should exhibit confidence, knowledge and a willingness to work on 

the survivor’s behalf.  By exhibiting these characteristics, the advocate shows 

how they can effectively contribute to the survivor’s needs. 

 

Respect 

Respect is a fundamental element in helping the survivor recover her sense of 

self-worth.  By respecting and showing an appreciation of the survivor, the 

advocate is recognizing the survivor’s worth as a person.  This includes 

protecting the survivor’s right to make her own decisions, and believing in the 

survivor’s ability to overcome the crisis she is facing. 

 

Warmth 

The advocate should provide a comforting and reassuring presence to a survivor 

of a sexual assault.  This can be exhibited through non-verbal cues, such as 

body language, eye contact, and facial expressions.   

 

The Differences Between Advocating and Counseling 
 

There are several similarities and differences between what support a counselor 

provides and support an advocate provides.   

 

 The counselor works to provide a sense of safety and security for the survivor.   

• The advocate, with permission from the survivor, takes risks on her behalf.  

 The counselor’s role is to focus on the survivor and her internal needs.  The 

counselor focuses on effective communication with the survivor.   

• The advocate’s role is to act as a liaison and effectively communicate the 

survivor’s needs outwardly to law enforcement, the prosecutor’s office, or others. 

 The counselor provides a non-judgmental environment for the survivor, during 

their sessions.   
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• The advocate assists in making the survivor’s decisions and needs known. 

 The counselor is supportive and non-threatening to survivors.   

• The advocate remains compassionate and understanding to the survivor herself, 

but the advocate may need to be assertive with agencies—on the behalf of the 

survivor.  The advocate may also need to educate law enforcement or other 

professionals to see the survivor’s point of view.   

 

Rights of Sexual Assault Survivors 
 

It is the advocate’s responsibility to see that the rights of every survivor  

are respected and honored. 

 

Some of the rights listed below are also rights given, by law, to all crime victims by New 

York State’s Fair Treatment Standards Act (See Appendix B).  These have been marked 

with an asterisk*. 

 

Each survivor of a sexual assault has the right: 

• to choose whether or not to report the assault to the police 

• to be treated with dignity and respect by institutional and legal personnel* 

• to be given as much credibility as the victim of any other crime 

•  to be considered a victim of sexual assault when any unwanted act of sex is 

forced upon her through any type of coercion, violent or otherwise 

• to make her own decisions and to have the option to change her mind 

• to be asked only those questions that are relevant to the court or her medical 

treatment 

•  to receive medical and mental health treatment, and participate in legal 

procedures only after giving her informed consent 

• not to be asked questions about prior sexual experience except in regards to the 

perpetrator 

•  to be treated in a manner that does not usurp her control, but enables her to 

determine her own needs and how to meet them 
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• to have access to support people, such as advocates, friends, partners, and 

family when needed 

•  to receive prompt medical and mental health services, whether or not the sexual 

assault is reported to the police 

•  to be protected from future assault 

•  to be provided with information about all possible options related to legal and 

medical procedures 

• to have her name kept from the news media 

• to be considered a victim of sexual assault regardless of the perpetrator's 

relationship to her 

• to be provided with information about her rights* 

• to have access to peer counseling* 

• to receive medical treatment without parental consent if she is a minor 

• to have the best possible collection of evidence for court 

• to have legal representation 

• to have a preliminary hearing in each case when an arrest has been made 

• to be advised of the possibility of filing a civil suit 

 

Although all sexual assault survivors should be given the rights enumerated below, 

many are not.   

 

It is the advocate’s responsibility to see that the rights of every survivor are 

respected and honored. 

 

The Survivor’s Rights as a Crime Victim 
 

In 1984, the Fair Treatment for Crime Victims Act, Article 23 of the New York Executive 

Law was passed giving all crime victims specific legal rights.  The most current 

information on Crime Victim’s Bill of Rights can be found at 

HThttp://www.oag.state.ny.us/crime/bill_of_rights.htmlTH. Thanks to vocal survivors of crime 

and determined advocates, the voices of survivors are allowed to be heard at all levels 
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of the criminal justice process including sentencing and at parole hearings.  Rights 

given to all crime victims in New York include the right to: 

 

 Information:  

 Pursuant to § 646 of the Executive Law, crime victims are entitled to receive a free 

copy of the police report relating to the crime.  Crime victims should be informed of 

the availability of appropriate public or private programs that provide counseling, 

treatment, or support for crime victims.  These programs can include but are not 

limited to rape crisis programs, victim/witness assistance programs, elderly victim 

services, victim assistance hotlines, domestic violence shelters, and child advocacy 

centers. 

Consultation:  

Under Executive Law § 642(1), crime victims and their families have the right to 

consult with the prosecutor, to provide their views about the disposition of the case, 

the defendant's release and sentencing including restitution from the defendant.  

Notification:   

• Entitles victims to notification of judicial proceedings relating to their case, 

including the accused's arrest, arraignment, pre-trial release, entry of a guilty 

plea, trial, sentencing, final disposition, and terms of imprisonment, parole, 

release, and escape. The survivor needs to keep the district attorney informed of 

address and phone number changes. 

• Victim Information and Notification Everyday (VINE)  

Crime victims can access information about custody and release data on all 

prison inmates by calling the Department of Correctional Services' (DOCS) toll-

free Victim Information and Notification Everyday (VINE) number at 1-888-

VINE4NY.  

• Sex Offender Registration Act--Megan's Law  

Article 6-C of the Correction Law, entitled the Sex Offender Registration Act, 

requires anyone on parole or probation or imprisoned for specific sex offenses to 
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register annually, with the Division of Criminal Justice Services (DCJS). The Act 

also provides for the establishment of the Sex Offender Registry Information Line 

at 1-900-288-3838, which crime victims as well as the general public can call to 

determine whether an individual is a convicted sex offender.  

Callers, who must be at least 18 years old, may access information about the 

status of a particular offender by providing the name and at least one of the 

following identifiers: the offender's street address and apartment number, driver's 

license number, social security number, or birth date. For a fee of $.50 (fifty 

cents), crime victims can inquire about five offenders.  

• Section 168-q of the Correction Law also requires DCJS to maintain and provide 

to law enforcement a subdirectory of sexually violent predators, entitled the 

Subdirectory of High-Risk Sex Offenders. Crime victims can access the 

Subdirectory via the Internet at the Division of Criminal Justice Service's website 

( HTwww.criminaljustice.state.ny.us TH) or by contacting their local police authorities.  

• HIV Testing  

Pursuant to § 390.15 of the Criminal Procedure Law, a crime victim or family 

member, where appropriate, may file a written request for the court to order the 

defendant, convicted of a felony sexual offense, to submit to human 

immunodeficiency (HIV) related testing. Test results are only communicated to 

the offender and the victim. 

 Speak out: 

Crime victim’s have the right to: 

• testify against a perpetrator 

• speak out about the impact that a violent criminal act has had on their life  

• provide written and oral testimony at the time of sentencing, or to a member 

of the state parole board prior to a criminal's release 

Be Made Whole: 

Restitution, compensation, reimbursement or reparation is available to victims of 

crime based on CVB guidelines and the courts. Expenses include lost wages, 



medical or mental health expenses, damaged property, funeral bills, and fee 

waivers from the Department of Motor Vehicle for replacement of driver’s license, 

permit, registration, and number plates that are lost or destroyed as a result of a 

crime.  The amount of restitution or reparation required by the court shall not 

exceed $15,000 in the case of a conviction for a felony or $10,000 in the case of a 

conviction for any other offense. 

Protection:  Includes a private setting to be interviewed and a secure waiting area 

separate from defendant and other witnesses during a trial. 

Help:  Includes return of personal property held for evidentiary purposes, creditor 

intercession by law enforcement to explain why a survivor may not be able to meet 

financial obligations due to a crime, or speaking with an employer to explain a need 

to take time off while testifying during a trial.  § 215.14 protects victims from being 

intimidated or fired due to absences while testifying and § 215.15-17 provides 

protection from personal harassment or property damage while testifying in a 

criminal case. 
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Chapter 2 

Providing Legal Advocacy to  

Underserved, Misserved, and Unserved Populations 

 
In this chapter, you will find information on… 
 

• How oppression can affect reactions to sexual assault 
• Supporting survivors from cultures different from your 

own 
• Outreach needs 
• Importance of speaking out 

 
Sexual Assault and Communities that Experience Social 

Discrimination 

Our country’s history is filled with examples of sexism, racism, classism, heterosexism, 

homophobia, and all other forms of oppression which are inextricably linked with sexual 

violence.  People of color have a history of being victimized by rape and racism which 

influences how sexual assault affects these communities today.  Lesbians, gay men, 

bisexuals and/or transgender people continue to endure harassment and other forms of 

homophobic violence, including sexual assault.  When a sexual assault occurs to 

someone for who English is not a first or competent language, who faces economic 

disparities, has different developmental or physical abilities, is addicted to substances, 

is over 60, is institutionalized or is a sex worker, these facets of their identity impact the 
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care and consideration they receive.  

 
Learning about the history and culture of different groups and how rape and other 

oppressions intersect may seem like more than one individual should have to deal with. 

However asking advocates to be aware of a client’s racial, cultural, social, etc. 

dimensions can dramatically increase the advocates’ ability to provide the most 

appropriate support to survivors and their achieving positive outcomes in working with 

other systems.   Likewise, advocates need to be aware of and examine their own 

cultural backgrounds as a way to enhance their abilities to respond effectively to the 

unique needs of people from cultures that may be different.  

 
It is important to emphasize that while some useful insight can be gained from 

considering these populations uniquely, in most instances there is considerable overlap 

(e.g., a woman of African descent who identifies as a lesbian, immigrant person who 

does not speak English fluently, and individual with developmental disabilities who lives 

below the poverty line).   

 

“Far too many Americans go underserved because we resist understanding the 

significance of culture” (Carter, JH. Providing Clinical Services for Underserved 

and Underserved Populations: the Black Patient.  Psychiatric Forum. 1984) 

 

Experiences of Oppression and Sexual Assault for: 

People of Color 
For each group of people of color, there are particular issues that affect their 

vulnerability and responses to being sexually assaulted.  However, institutionalized 

racism presents a set of common problems for all women who are not white and who 

have been raped.   

 

Lastly, while it is important to note that not all people of color come from low income 

communities, given the class nature of racial stratification in this country, many people 

of color have less access to services and safety given their marginalized economic 
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position.  They are, therefore, more vulnerable both to sexual assault and also to 

discriminatory treatment if they are assaulted.  And because most assaults are 

committed by a member of the same racial group, people of color may be dealing with 

community loyalty and may feel stigmatized if reporting the assault. 

 
Following are some specifics that may yield some insights into the historical and 

contemporary experiences in communities of Color.  Generally, it is important to learn 

what ethnic groups live in your community, what the particular groups’ experiences have 

been, and how these factors affect the communities’ response to sexual assault today. 

 

African Descent 
 
People of African descent referred to in this section are from a variety of geographic, 

cultural, social, educational, and economic backgrounds.  Because of this diversity, one 

must be careful about gross generalizations concerning sexual assault survivors who 

are black.  In addition to African Americans, there are African Caribbeans, African 

Canadians, African Europeans, and Black Africans.  
 
While we know sexual violence knows no gender, age, or racial boundaries, it is also 

not experienced equally by all. Victimization of African American women is 

disproportionate to their representation in the population.  In a 1994 survey, the rates for 

adult rape showed African Americans women disclosing at the highest rate (37.9%) and 

yet a 2003 Bureau of Justice Statistics Special Report states that for every African 

American woman that reports her rape, at least 15 do not report theirs.  We must be 

aware of the way sexual assault impacts African American women, not only with regard 

to one particular incident but also with regard to cultural, societal, and psychological 

implications.  

 
Perspectives on sexual violence that are relevant to the lives of black women must 

incorporate the experience of historical, institutional racism that allowed the violence to 

occur, flourish and continue toward indentured, enslaved and free African women early 

in this nation’s history. This systematic violation also gave rise to contradictory sexual 

stereotypes that portrayed African women as promiscuous, non sexual, immoral, 

sexually dominant, caretakers and indiscriminate. Given such views, a woman of 
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African descent would have gotten little response to claims of sexual assault. And for an 

Intra-racial assault, allegations of non stranger assault when the perpetrator was an 

African man, reporting would have labeled the woman a traitor to the race and as a tool 

to further damage the image of the black man.  Black survivors are often advised by 

family and friends not to discuss the assault and even to forget about it.  In the context 

of whether to report or not, this is often done out of concern for the reputation of the 

family and the African American community more so than out of concern for the woman. 

Women of African descent wrestle with choices to protect self, report the offender, deal 

with a community who may be more supportive of the offender or in keeping a black 

man from prison.  Those who choose not to report may risk either continued contact 

with the perpetrator or self isolation. 

 
In African American communities, there is often distrust of criminal justice, health care 

and social service agencies, due to experiences of being treated with marginal support, 

skepticism, indifference, or racism.  Reporting a sexual assault for anyone can be 

stressful, and this reaction can be compounded if a victim fears she will not be believed 

or treated with respect due to her racial appearance.  Low rate of preventative health 

care, lack of access to follow up care, or mental health services is higher than other 

populations.  

 
Rape crisis programs have become more aware that people of African descent do not 

often call hotlines or walk into centers asking for service. Outreach to faith communities, 

schools, community centers, hair care and cultural events are a good way to get the 

word out that competent help is available.  Having materials such as posters, brochures, 

artwork, magazines, etc. that reflect images of people of African descent would be 

encouraging to a survivor when they appear for services. Some programs actively 

recruit staff of diverse backgrounds so that a black survivor and her family could have 

access to service providers of the same race.  If this is not possible, service providers 

need to be aware of and sensitive to racially based concerns and be willing to address 

survivors’ questions honestly. During an immediate crisis, skin color will not be as 

critical as in follow up counseling or during court advocacy (Duran 1995). 

 
It is important that the survivor is not burdened with breaking down cultural barriers and 

stereotypes.  If an advocate has negative images and feelings which they are unable to 
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release, the survivor should be referred to an advocate who is more culturally 

competent, while the original one receives additional training. 

 

Latinas/os 

The term Latino is used to include women from the primarily Spanish-speaking 

countries of Mexico, Cuba, the Dominican Republic, Puerto Rico and Central and South 

America.  Sometimes Hispanic is used as an umbrella term to represent all Spanish 

speaking people as opposed to those from Spain. It is important to note that there are 

significant cultural differences among Spanish-speaking nationalities.  Income, 

educational level, residency status, length of time in the United States, and language 

dialects spoken by Latinos living in the United States also vary widely.  While currently 

estimated to be 13% of the US population, at the expected rates of growth, they will be 

the largest group of people of color in this country within the next two decades. 

 

Latinos often prefer to be identified with their country of origin rather than the umbrella 

continental term “Latino,” or person of color, so it is always helpful to ask the survivor 

how she identifies rather than presume.  Ask open ended questions such as “What is 

your ethnicity or how do you identify yourself?” would be more useful in establishing a 

trusting working relationship than “Are you Mexican?”, or “you’re Puerto Rican right?” 

 
Latinos’ experience of racism dates back to the time of Spanish conquest of the 

Americas.  The notion that the land was available for exploitation was extended to its 

inhabitants in the form of slavery and sexual domination.  The U.S. annexation of large 

parts of Mexico, including Texas, New Mexico and Arizona, also included violent 

domination of the land’s residents, with sexual assault used as a powerful weapon of 

subjugation.  Stereotypes about Latinos as “fiery” or “hot-blooded” temptresses, and 

submissive to men were used as justifications for sexual assault.  

 
Similarly to people of African descent, Latino survivors may view the criminal justice 

system with skepticism and mistrust.   Assumptions that people of Latin descent are all 

“illegal” or looking to “take advantage of the system” often make it difficult for Latino 

survivors to receive adequate services or feel comfortable reporting a sexual assault to 

the police.   
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Latino children receive on average lower quality health care so it would not be unusual 

for a survivor not to have had a recent health visit or to be wary of having a forensic 

exam.

 
The United States 1916 Jones Act officially declared Puerto Rico as a United States 

territory therefore recognizing all native born Puerto Ricans as American citizens.  

Latinas from other countries are requested to have a visa to enter the United States, 

and many have become American citizens.  Advocates need to avoid making the 

assumption that anyone is undocumented.  However, if a survivor is facing special 

problems as a result of a lack of documentation, consultation with an immigration law 

specialist should be made available. Refer to the later section on immigrants and 

specialized visas. 

 
Some general characteristics of the Latino culture combine to influence the reaction a 

survivor may experience following a sexual assault.  In the cultural and religious 

perspective of the Latino, sexuality is reserved to the marital relationship and is 

considered a very private matter.  The emphasis on virginity for a single woman and on 

monogamy in marriage is significant and it plays an important role in the Latina’s 

foundation of self-respect and respect received from others.  She would expect a sexual 

assault to result in shame, dishonor, and a loss of respect for herself and her significant 

others.  The advocate’s role will be not only to reassure her that she did nothing wrong 

but to help her identify family members, friends, and community leaders to support her 

as she goes forward. The use of appropriate titles for family members is a sign of 

respect as well as recognizing that survivors may bring members along to appointments 

and expect them to be kept informed of the case progress. 

 

Native Americans 

Several forms of genocide were used against Native American people to resulting in 

intergenerational traumas.  War, biological warfare in the form of smallpox and measles 

plus the taking of lands were all a part of official U.S. government policies and practices 

during the history of the settlement of this country. The rape of Native Americans is also 

a little mentioned part of this history, along with abuses that took place as part of the 
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Boarding School system of removing children from reservations.  In addition, there are 

still conflicts between tribal, state, and federal laws about what constitutes sex crimes 

and who has what authority to investigate and prosecute them.   

 

Native American women have been targeted historically and are without modern 

protections of other women. Contrary to all other groups, sexual violence of Native 

American women is primarily interracial.  A 1997 DOJ study, American Indians and 

Crime, reported that as high as 90% of American Indian victims of rape or sexual 

assaults had assailants who were white or black. One rationale for this is the low 

prosecution rate due to confusion over jurisdiction.  If a-non Indian commits a crime in 

Indian country, he cannot be apprehended or prosecuted by tribal councils. If an assault 

is reported to the federal law enforcement authorities who are empowered to prosecute 

felonies, it often receives a low priority. 

 

It should also be noted that poverty and substance abuse are proportionately higher in 

this group and will impact access to and the number of services that may be required for 

a survivor.

 
Some Native Americans live on reservations that are sovereign territory while others live 

in American cities and towns as “dual citizens.”  Some individuals have matriarchal 

social systems while others are patriarchal, so it would benefit the advocate to become 

aware of which tribes or nations are in the area, and what their basic structure is.  

Generally, traditional values such as cultural individualism, respect toward ancestors 

and a strong belief in the family are primary structures for most Native people.  

Dependence on kin is seen as vital to their existence.  These and other values of Native 

Americans can result in communication barriers when relating to advocates and 

professionals in the medical and legal systems.  For example, many professionals are 

taught to relate impersonally and to deal with others on an objective basis.  Many Native 

Americans find this impersonality as dehumanizing and demoralizing because their 

culture values relating to each other person-to-person. Many first or tribed nations have 

more flexibility in the scheduling of events around nature so an advocate or criminal 

justice professional’s insistence on meeting at a specific time may not be perceived as 

being supportive by the survivor. 
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Asian/South East Asian/Pacific Islander Americans 

This is the largest, most diverse grouping of individuals comprising Bangladeshi, 

Burmese, Cambodian, Chinese, Fijian, Filipino, Guamanian, Hapa, Hawaiian, Hmong, 

Indian, Indonesian, Japanese, Korean, Laotian, Malaysian, Napali, Okinawan, Pakistani 

Samoan, Sri Lankan Taiwanese, Thai, Tongan and Vietnamese.  Some are native 

English speakers; others are monolingual in their language of origin or are multilingual. 

Effective treatment of Asian/South East Asian/Pacific Islander American sexual assault 

survivors requires understanding the differences between mainstream American culture 

and traditional Asian/South East Asian/Pacific Islander culture with regard to problem 

management, interaction styles, different modes of expression, sexuality issues, 

implications of sexual assault, and the response of sexual assault survivors. 

 
Assumptions by service providers and law enforcement about language, citizenship 

status, and cultural practices often serve as barriers to service for many members of the 

Asian/South East Asian/Pacific Islander community.  At the same time, there are very 

real limitations on the types of services available, precisely because of the lack of 

translators for or materials available in Laotian, Korean, Mandarin, Vietnamese, 

Japanese, etc.   Additional barriers to service are the patriarchal structures of many of 

these cultures, which also value honor, suffering in silence, taboos against discussion 

on matters of sex, and which experiences sexual stereotypes of Asian women and 

being called the “model minority”.  In a content analysis of 31 pornographic websites, 

which advertised scenes depicting the rape or torture of women, nearly half used 

images of Asian women as the rape victim.1  In a study of sexual abuse in the South 

Asian immigrant community, nearly 60% of the women spoke of being forced to have 

sex with their husbands against their will.2  A 1994 study reported Asian-Americans the 

lowest group in disclosing adult rape (10.5%).3  

 
Traditional Asian culture encourages the preservation of harmony, restraint, hierarchy, 

duty and obligation.  Asian cultures socialize children to honor filial piety, role definition, 

subordination to elders and authority, and suppression of hostility or aggression.  

Unconditional obedience and obligation to family are emphasized; and guilt and shame 
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are used to control behavior.  Families are expected to take care of their own, and the 

problem of one family member can bring shame and stigma to an entire family. 4

 
For the Asian/South East Asian/Pacific Island sexual assault survivor, there may be 

strong pressure not to talk about the incident because of its sexual aspects and instead 

to suffer and endure one’s fate.  This need for silence may be intensified by the guilt 

and shame suffered by the survivor and compounded by concern about the loss of face 

not only to herself but also to her entire family.  Also, since virginity is often considered 

essential for marriagability, the essence of an unmarried woman’s self worth may be 

shattered by a sexual assault.  For the married Asian/South East Asian/Pacific Islander 

sexual assault survivor, the incident could be interpreted as a sign of unfaithfulness to 

her husband because she was involved in a sexual act with another man even though it 

was against her will.  Asian/South East Asian/Pacific Islander sexual assault survivors 

are often scorned and seen as “damaged.” 5

 
Generally, a directive approach is more effective than non-directive when helping 

Asian/South East Asian/Pacific Islander survivors because they may often find it very 

difficult to verbalize feelings or to ask questions.  Advocates may need to provide 

detailed explanations of laws and medical treatments, anticipate possible questions and 

concerns, emphasize that the survivor is not to blame, and recognize the impact of the 

assault on the survivor’s identity.  If a survivor is accompanied by family members, it is 

important to initially address the conversation to the oldest member to convey 

appropriate respect for elders and recognition of that person’s authority.  Also, 

advocates working with an Asian/South East Asian/Pacific Islander survivor should not 

expect them to use “feeling” words to express her emotions.  Rather, asking her what 

she thinks may be more productive.6

 

Immigrants 

Sexual violence against women is a global problem.  It constitutes a violation of basic 

human rights, instilling fear in the lives of survivors already profoundly affected by 

events taking place within each nation of origin.   Many have brought with them 

harrowing stories of abuse and suffering. 
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With the exception of Native Americans, everyone was brought to or came to this 

country from another land so it is really a matter of how long ago that was and what the 

documentation status is in determining who is or isn’t an immigrant.  It is important to 

note that people from other countries are living in the US as 

• naturalized citizens -  One who being born in and previously a citizen of another 

country has lawfully become a citizen of the United States through a process of 

application and adherence to certain laws and has all the rights of a natural born 

citizen, except that of being eligible to become president or vice-president of the 

United States.  

• US nationals – persons born in US territories such as Puerto Rico, Pacific Islands 

of Guam , American or Western Samoa, Commonwealth of Northern Marianna 

Islands or Tonga and have the same rights and privileges as US Citizens. 

• Non-immigrants – persons with immigration papers allowed to live here 

temporarily with certain restrictions. 

• Undocumented immigrants - a non-U.S. citizen who has entered the United 

States without proper documentation and without complying with US immigration 

and Naturalization procedures for residency.   

 

There are federal welfare laws that state services “necessary for the protection of life 

and safety” are available regardless of immigration status that include crisis counseling, 

short-term shelter and mental health assistance; however, there is discord over the 

welfare and immigration laws regarding which immigrants are “qualified” and which are 

“not qualified” for government benefits. State crime compensation programs may 

reimburse immigrant crime victims. 

 
People who arrived in this country from countries with highly oppressive police and 

governmental authorities may naturally fear reporting a crime to police.  Anyone without 

citizenship or working papers may worry about the impact of reporting on their own 

immigration status.  Recently arrived women may have histories of multiple sexual 

assaults.  Prior to leaving their country of origin, men, women, and children may be 

targeted for abuse by the police, the military, or other officials.  Sexual violence may 
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even occur with the complicity of male leaders, in the form of bartering women or girls 

for arms and ammunition or other benefits. 7

 

It is estimated that 700,000 individuals are trafficked worldwide each year (Global March 

against Child Labor, 2003 Report) with the targets overwhelmingly being women and 

children.  The US State Department estimates that 50,000 women and children are 

trafficked into the US from other countries annually. They are induced by force, fraud or 

coercion to perform commercial sex acts or recruited, transported or obtained for labor 

or services for the purpose of subjection to involuntary servitude.  Although some 

people originally agree to the terms of employment proposed by the person or 

organization offering transport, later they realize repayment of expenses cannot occur 

over a year or two or ten. Others are told they will be working in households for families 

and find themselves in brothels. These women are at high and immediate risk of death, 

severe sexual violence, physical abuse, intimidation and isolation.  Sexually exploited 

women face the same risks to their safety, emotional trauma, exposure to pregnancy 

and other health risks as other victims of sexual violence yet often lack institutional 

support such as counseling or legal recourse.  Being away from home, community and 

support networks, immigrants who are trafficked often are deliberately isolated being 

unable to speak the language and unfamiliar with the culture. Even if able to leave their 

situation, they frequently lack shelter, food, health care, money and other tools to 

rebuild their lives. 

 

The law does provide for ways to help trafficking victims, however, it is important to 

consult an attorney with specific knowledge.  Women who have been subjected to 

severe forms of trafficking are eligible for immigration relief in the way of “continued 

presence” documentation, T-Visas and may receive a permit to work in the United 

States. (See Appendix X for a comparison on these reliefs.) 

 

An asylum (U) visa is also available as a form of immigration relief.  A major victory for 

immigrant victims of domestic violence, sexual assault and trafficking took place in 2003 

when adjudication of all crime victim U visa cases was moved to the DOJVAWA unit 

(Department of Justice Victim Assistance-Witness Assistance Unit) and the Vermont 
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Service Center to be decided by a group of Immigration and Naturalization Service 

adjudicators well—trained on the dynamics of domestic violence. 

 

Information on trafficking matters is available at www.usdoj.gov/crt/crim/tpwetf.htm.  

There is also a Trafficking in Persons and Worker Exploitation task Force (TPWETF) 

complaint line run by the Criminal Section of the Civil Rights Division of the Department 

of Justice 1-888-428-7581 that has telephone interpretation for non-English speakers in 

150 languages and for those who are hearing impaired.   

 

Additional useful resources are available at Immigrant Women Program NOW Legal 

Defense and Education Fund.  (tel: (202) 326-0040 fax: (202) 589-0511 email: 

iwp@nowldef.org or the United Nations Office of the High Commissioner for Human 

Rights (OHCHR)   http://www.unhchr.ch/women/focus-trafficking.html

 
Socio-Economic Status 

Poverty is another source of oppression in women’s lives.  Poverty forces women into 

vulnerable situations.  Night employment, shift work, domestic labor, lack of adequate 

public or private transportation and vulnerability to abusive employers all increase 

women’s danger of sexual assault.  Unemployed and working poor women can also 

experience poverty as a barrier to empowerment, contributing to decreased use of 

services.  Too often poor women have experience bureaucratic insensitivity to their 

other needs.  Unless rape crisis programs and criminal justice agencies communicate 

easy access, non-judgmental attitudes, and respectful treatment, poor women will 

perceive doors of help as closed. Program literature must stress that services are free, 

answering the question of cost before it is asked. 

 

Language 

A survivor may not seek help because of immigration status or if English is not her 

primary language. In order to best assist a sexual assault survivor whose primary 

language is not English, seeking the assistance of a professional interpreter (as 

opposed to a family member or friend) would be best in order to prevent any bias in the 

conversations.  For assistance with professional interpreting services, contact the 

http://www.usdoj.gov/crt/crim/tpwetf.htm
mailto:iwp@nowldef.org
http://www.unhchr.ch/women/focus-trafficking.html
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Multicultural Association of Medical Interpreters of Central New York (MAMI) (315) 

732-2271or contact Language Line for qualified interpreters in 150 different languages 

http://www.languageline.com/. 

 

Rape crisis programs should have a list of available qualified interpreters in major 

languages spoken in their community and have offered to do training on sexual assault 

issues to them.  Likewise the hospital and courts should have resources available to 

assist a survivor who primary language is not English and wants to file a complaint of 

sexual assault. 

 

If working through an interpreter, it is always correct to address the survivor with 

questions and responses, waiting for the interpreter to relay information.   

 

Faith/Spirituality 
Religious values and spiritual beliefs play a part in all cultures.  Organized religion can 

dictate community norms about the role of women, blame for sexual assault and how 

women are perceived.  While faith communities can provide support and help to sexual 

assault survivors, they have also been blamed for condoning sexual violence, trapping 

women in abusive relationships and blame them for their victimization.  It is important to 

learn about the different religious practices and belief systems in the area. Discover 

which churches, synagogues, mosques and other houses of worship are used by 

different groups in your community.  Meet with faith leaders and form networks to 

educate and work with them, so that they become your allies in publicizing services and 

supporting member of their communities who experience sexual violence.  

 

When offering advocacy, it may be useful to ask the survivor of her faith or religious 

affiliation and how that may impact her reporting, seeking health care, or following up 

with counseling. rape crisis programs ideally should have list of community resources 

that include pastoral counselors. 

 

http://www.languageline.com/
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Sexual Orientation 

Heterosexism is defined as “an ideological system that denies, denigrates, and 

stigmatizes any non-heterosexual form of behavior, identity, relationship, or community. 

Like racism, sexism, and other ideologies of oppression, heterosexism is manifested 

both in societal customs and institutions.” 8  People who are lesbian, gay, bisexual 

and/or transgender (LGBT) may be particularly reticent to seek medical, counseling, 

and legal attention given the institutionalized heterosexism they have experienced.  

Some women have even been told that they were raped because they were lesbian, 

bisexual, or transgender as justification for the crime.  

 
Individuals who have not shared their orientation with family, co-workers or others may 

hide experiences of sexual assault for fear that their orientation will be used against 

them.  Many acts of violence against homosexuals go unreported because gays and 

lesbians fear disclosure of their sexual orientation. 9

 
In the case of sexual violence based on sexual orientation, the assault may be a hate 

crime.  It is estimated that ten percent of hate crimes against LGBT individuals include 

sexual assault. In 2000, New York passed hate crimes legislation patterned after model 

legislation by the Anti-Defamation League. Under the new law, a person is guilty of a 

hate crime when he or she intentionally commits a specified offense and is motivated by 

a belief or perception regarding the race, color, national origin, ancestry, gender, 

religion, age, disability or sexual orientation of a person. This law will ensure that only 

those who are truly motivated by hatred are prosecuted for committing hate crimes.  

Title Y of the Penal Code, Article 485 is the Hate Crimes Act. 

 
An additional important piece of legislation was the Sexual Orientation Non- 

Discrimination Act (SONDA) which became effective in January 2003 and prohibits 

discrimination on the basis of actual or perceived sexual orientation in employment, 

housing, public accommodations, education, credit, and the exercise of civil rights.  

 
It is also important to know that LGBT people may be sexually assaulted by their 

partners or others of the same sex.  The effects of a same-sex assault may be similar to 

those experienced by survivors who are assaulted by someone of the opposite sex but 
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can be compounded by insensitive attitudes or questions regarding a person’s sexual 

identity. As an advocate, you should not assume that all survivors are heterosexual.  

Intake forms, phrasing of questions, and remarks made by the advocate should reflect 

the possibility that any survivor may be lesbian, gay, bisexual and/or transgender.  As 

you review law enforcement, prosecution and forensic exam protocols with your 

collaborative partners, you will need to make sure that inappropriate assumptions are 

not being made. 

   
Since LGBT people may be reluctant to seek assistance from health, law enforcement, 

and/or criminal justice organizations, the advocate will need to be particularly careful to 

give the survivor space to make her/his own decisions about reporting and disclosing 

her sexual identity.  Even for those individuals who do not usually conceal their sexual 

identities, it may take longer for them to make decisions that require such disclosure 

given the risks of discriminating treatment they may expect to face.  

 
The advocate will need to learn from the survivor about the extent of her social support 

system.  In some instances, there may be a strong network of friends and 

acquaintances that they may wish to include in the recovery plan.  In other instances, 

LGBT individuals may live very isolated lives, and the advocate will need to work more 

intensely with a survivor to plan ongoing support.  It should be noted that in our society 

where association with men, in some instances, is synonymous with safety, lesbians are 

categorically more vulnerable than those heterosexual women who live with men.  

  
It is important that survivors understand that their orientation did not lead to the attack.  

As with any other assault, blame should be placed on the perpetrator, not on the 

survivor. This is especially important when one is sensitized to the fact that LGBT 

people are literally bombarded with many covert and overt homophobic messages on a 

daily basis in this society. 

 

Individuals with Disabilities  

People with disabilities have certain limitations, but they usually develop other resources 

and capabilities that make them far from helpless.  Many lead full, independent lives.  

However, social values, common misconceptions, and institutional practices may 
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present significant barriers to access to full participation in social life.  Physical 

disabilities may make a person particularly vulnerable due to limited mobility or ability to 

defend themselves, dependence upon others for assistance, and isolation within the 

community.  Also, people with disabilities are perceived to be less credible and may not 

be believed or receive support in addressing their concerns or safety. 

 
One particular aspect of the discrimination against people with disabilities is the extent 

to which there are biased attitudes about sexuality which lead to a lack of information 

about sexual assault.  Some people believe incorrectly that people with disabilities lack 

sexual desire and are not sexually active. The result creates vulnerability that may lead 

to a lack of sexual assault prevention education and a lack of discussion on sexuality 

which could increase a person’s risk of rape and contribute to the inaccessibility of 

services if she is assaulted.  

 
A developmental disability may make a person vulnerable to assault because of lack of 

information about what sexual abuse is and how to react effectively.  People with 

developmental disabilities are sometimes isolated from others.  Their dependence on a 

small number of individuals increases their vulnerability.  People with developmental 

disabilities may also lack credibility in the criminal justice system as a result of 

misconceptions about their ability to tell the truth.  Current sexual assault law does not 

deem a person who is mentally disabled or mentally incapacitated capable of giving 

consent to sexual activity and requires additional corroboration to their statement.   

 

Here are some suggestions when working with individuals with different abilities: 

 

• Talk about a person’s disability if it comes up naturally and without prying.  Not all 

disabilities are visible.  Take your cues from the person with the disability. 

 
• Ask survivors what assistance they need in a straightforward manner.  Abide by 

what they tell you and otherwise treat them as you would other people.  Do not make 

assumptions about survivors’ needs or provide help without their consent. 
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• Always speak directly with a disabled person, even if she is accompanied by another 

non-disabled person.  Avoid patronizing language and uncalled-for shows of 

sympathy. 

   
• Persons Who Are Mobility Impaired: Do not assist with pushing a wheelchair 

without permission.  Sit down or otherwise comfortably move to be at eye level with 

the person with whom you are talking.   

   
• Persons Who are Visually Impaired: Repeat your name and introduce others by 

name and title each time you initiate contact with the survivor until she is familiar 

with your voices. Ask an individual who has no vision if they wish to take your elbow 

when entering an unfamiliar space. Describe the layout of the room as well as all 

procedures in detail before they occur.  Assist with completing forms only after you 

have read them aloud to the survivor in their entirety. 

 
• Persons Who are Hearing Impaired: Approach hearing impaired survivors from the 

front or signal your entry to the room.  Find out immediately whether the survivor 

wishes to communicate through speech-reading/lip reading, writing, or sign language 

and an interpreter. 

• Persons Who Are Non-verbal or Verbally Limited: Always use adult vocabulary 

when speaking with non-verbal survivors.  If you cannot understand them, ask them 

to re-phrase the statement rather than repeat it. 

 
• Persons Who Are Developmentally Disabled: Set aside extra time for meetings 

and begin your interaction as you would with any survivor, only modify your 

language or simplify the standard procedures.  Avoid condescending, patronizing 

treatment when working with developmentally delayed survivors. 

 

Male Survivors 
Current estimates indicate that one in six men will have experienced sexual trauma by 

the age of 18. Clearly one of the key differences between male and female survivors of 

sexual assault is how the genders are socialized in this society. Coping strategies are 

likewise profoundly affected by gender role socialization. Therefore, it is not surprising 
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that male sexual abuse is grossly underreported and many men do not seek treatment 

for the sexual trauma that they experience. 

 

Male survivors often keep the experience of abuse secret and feel very ashamed for 

having been victimized, especially sexually. For example, they may fear that having 

been sexually abused by a male might make them gay and may similarly mislabel 

abuse by a female as a sexual initiation for which they should be grateful.  The most 

significant factor that keeps men out of treatment, is the fear that the fact that they were 

abused will inevitably result in becoming a perpetrator. 

 

Education about power, control, homophobia, sexism, and grieving are key components 

in working with male survivors. The advocate needs to be clear regarding facts and 

misconceptions when working with male survivors and be able to refer men to 

resources and materials that are specifically designed to assist them in their healing 

work. 
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Drug/Alcohol Addicted Survivors  

Persons who are addicted to alcohol and/or drugs or who abuse these substances 

present special considerations as survivors of sexual assault.  Since stigma, shame and 

discrimination against people who are addicted may lead to societal or self blame, it is 

important for you as the advocate to help criminal justice professionals remember that 

regardless of their addiction or use/abuse of a substance, no person is responsible for 

her/his own assault.   

 
People with addictions should be afforded the same respect and sensitive treatment as 

other survivors.  They may, however, face particular vulnerabilities to assault and may 

have special intervention needs that advocates should take into account. 

• Due to stigma, fear of rejection, judgment, and prejudices s/he may encounter 

from health care providers, family members and the legal system, an addicted 

survivor may resist disclosing or reporting if s/he is currently abusing illegal 

substances.  S/he may particularly fear being legally at risk her/himself for the 

substance abuse behavior. 

 

• A clarifying conversation with the district attorney on how they will proceed with a 

case where a survivor was taking illegal substances prior to or at the time of the 

assault and what if any charges will be filed toward her for possession of any 

substances.   

 

• A drug facilitated sexual assault evidence kit will screen for all common 

recreational drugs so it is best to advise the survivor to be honest with the health 

care professional and investigator so the district attorney can present the case 

properly. 

 
• There may be complicating physical and/or psychological problems in the 

survivor’s life; and her /his reactions to the assault may be more severe. 

 
• In some instances, addiction may be related to prior history of sexual abuse, and 

the advocate needs to probe for signs that using drugs and/or alcohol abuse may 
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be related to a coping strategy to deal with previous experiences of incest, rape 

and/or battering. 

 
• Some people who are addicted to drugs such as crack cocaine experience an 

enormous amount of violence in their lives, and being raped or forced into sexual 

encounters as part of illegal drug use is common.  Advocates need to be well 

versed in the options for persons whose life and drug use create constant rather 

than episodic danger.  Examples include referrals to drug treatment programs 

and agencies that assist with securing alternate housing. 

 

Survivors 60 and Over 
Survivors who are 60 and over may have special needs. Stereotypes regarding 

sexuality and aging may affect how they respond to being sexually assaulted and how 

agencies respond to them.  Two common misconceptions include that only young 

women are raped and that older individuals are non-sexual. Older individuals may 

hence be invisible to sexual assault programs and criminal justice services. If they are 

isolated, they may be vulnerable and may resist reaching out for assistance. Older 

people may not have had access to as much information about sexual assault as other 

generations, and misconceptions may complicate a survivor’s understanding of his or 

her experiences. The older survivor may become withdrawn and depressed, 

experiencing the sexual assault as one of the many symbols of losing control over parts 

of his/her life. Also, a survivor’s degree of orientation, overall physical health, and 

genital changes may make rape a particularly painful experience. 

  
• As with any survivor, the older person who is sexually assaulted should be 

treated with respect.  Advocates should assume capability rather than incapacity 

until such limitations are expressed or otherwise made known by the survivor or 

others in their support system.  It is therefore important not to focus on any 

vulnerability of the older person or treat them as less than capable, but rather to 

support the person according to their needs. 

 
• While it is not necessarily important to focus on the unique aspects of older 

women’s vulnerability, the issue of independence and safety must be considered. 
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 Your role as an advocate will be to protect the degree of autonomy with which 

the survivor feels comfortable.  The advocate may need to intervene on behalf of 

the older survivor if her family and/or social service system is using the sexual 

assault as an opportunity to limit the older woman’s decision-making and 

autonomy. 

 

• Likewise the survivor may request assistance in speaking with a partner or family 

members to help understand the dynamics of sexual violence as well as what 

she may face during a forensic exam, investigation or criminal justice process. 

 

Survivors Who Are Institutionalized  
Whether the institution is a shelter for the homeless, a psychiatric institution, a 

correctional facility, a hospital, or a residential treatment program for addiction, people 

who live in public or private institutions face particular vulnerabilities to sexual assault.  

First, their dependence on others for resources, services and access to authorities may 

create a sense of powerlessness that can be manipulated by workers in these 

institutions.  Second, the reasons for institutionalization, be they mandatory 

(incarceration) or elective (voluntary treatment for substance use), can create stigma. 

People who are institutionalized are often seen as being unimportant or dispensable. 

The third element of unique vulnerability is the isolation and inaccessibility to sexual 

assault services for people who are institutionalized.  The combination of these factors 

leaves some people in dangerous positions. 

 
• The advocate needs to be informed about the institutions in the community and 

be aware of the program’s relationship with them so that outreach and services 

can be provided. 

 
• The advocate needs to gain understanding of the particular life circumstances of 

people who are institutionalized and incorporate this into advocacy and service 

provision. 

 
• In many instances, people who are institutionalized are assaulted by workers 

within those institutions upon whom they are dependent for services.  When the 
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issue of reporting is complicated by a person’s need for those services, the 

advocate should be particularly careful not to influence the survivor’s choice.   

 
• The advocate should become aware of the institution’s policy and practice on 

reporting, including an assessment of the potential consequences prior to 

discussing a survivor’s options with him/her.  For example, even though 

prisoners are protected from sexual assault by law, in practice, if they report a 

correctional officer, they may fear the risk of more abuse, neglect and limitation 

of resources and services. 

 
• If a survivor who is institutionalized wants to report the assault to the police, the 

advocate should be prepared to help the police understand the seriousness of 

the crime that has been committed and the survivor’s need for access to justice 

and protection of her future safety. In some instances, the criminal justice 

system, like society at large, has dismissed allegations of sexual assault made 

by people who are institutionalized. 

 

People Who Work as Prostitutes  

People who work as prostitutes represent a highly stigmatized group in society.  Unlike 

those who patronize them, prostitutes pay a serious social, economic, and health cost 

for their involvement in the sex industry, even though for some of them, this is the only 

way they can support themselves and their children, pay for their education, or, in the 

instances where people are being forced into prostitution, avoid more serious 

consequences.  Generally a prostitute is an individual who engages in sex acts for 

money or other compensation.  A prostitute is sometimes used to describe an individual 

being exploited to engage in sex acts and a trafficked person is coerced or forcibly 

compelled into sex work. The term sex worker originated in 1980 and is an umbrella 

term to include individuals engaged in prostitution, strippers, porn industry workers, 

dominatrices, and phone sex operators. Some of these workers exercise free choice, 

have some degree of control and comply with all laws so are engaged in legitimate 

enterprises. 
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The disregard for prostitutes in general, when combined with the common 

misconceptions that they cannot be sexually assaulted or if they are, they deserved it, 

leaves prostitutes who are raped at a serious disadvantage and in need of particular 

intervention. 

 
• Prostitutes deserve to be treated with the same respect and sensitivity as any 

other survivor of sexual assault.  This includes avoiding judgmental comments or 

voyeuristic questions about their work. 

 
• As the advocate, you should not assume that the rape will influence decisions 

about a prostitute’s work in the sex industry.  As with any other survivor, 

decisions about work may be irrelevant to the resolution plan. People who work 

in the sex industry may be as unlikely to change jobs as any other survivor. 

 
• Prostitutes have partners, children, friends and other personal supports.  Do not 

exclude them from your advocacy intervention, but neither should advocates 

assume that the survivor has disclosed this aspect of their life to others. 

 

• Individuals who are assaulted while they are working as prostitutes may be 

reluctant to file a report or press charges for fear of losing business or losing 

support from others who work as prostitutes.  Since prostitution is illegal, 

involvement with police, in particular, is a risk that the survivor may not be willing 

or able to take. 

 

• Likewise, access to the Crime Victims Board may be closed to a sex worker who 

was engaged in illegal activity when the crime was committed.  If assaulted when 

not working though, a victim would have every right to file for reimbursement or 

compensation as any other crime victim. 

 



 
 

37

Outreach Needs 

It is imperative that rape crisis programs develop innovative, competent strategies for 

reaching out to these mis, under and unserved populations.  The following suggestions 

may be helpful to developing such strategies. 

• Become aware of what groups/communities live in your catchment area. 

• What other groups in your surrounding area could you be providing education on 

the criminal justice system and victim services? 

• What other agencies or providers do you need to be in collaboration with? 

• Educate staff to recognize their own biases and privilege.  

• Become more culturally competent in working with others. 

• Ensure all program materials are available in languages other than English       

and that resources for interpreters are available. 

 
 

Own Privileges and “Unlearn” Prejudices 
As an advocate, regardless of your own racial identification, age, ability, cultural, 

religious or sexual orientation, you may have absorbed misinformation about yourself 

and others. You are not responsible for the family, educational or social system in which 

you were raised — but once you are given accurate information, it will be enormously 

helpful to survivors if you identify stereotypes and work toward changing your own 

attitudes and behaviors. This effort is sometimes painful and uncomfortable, but it is one 

in which rape crisis program staff across the country are engaged.  It is an essential 

step to make before alliances can be formed with needed collaborators which will assist 

in reaching much larger numbers of survivors who very much need legal advocacy 

services.10   

 
Acting and Speaking out against Oppression is an  

Integral Part of Your Work 
Oppression continues because institutions are built to segment needs and people do 

not put a stop to it.  Every time someone recognizes an injustice, speaks out, or 

changes behavior to act in inclusive and non-oppressive ways, she or he makes a 

contribution to ending oppression.  Understanding that all oppressions are linked makes 
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it possible to create a world in which not only sexual violence, but all oppressions are 

eliminated.  

 
Reflect the Importance of Diversity in your Staff 
It is important for any agency which serves the public to reflect their community make-

up in their staff and physical environment.  Rape crisis programs should be mindful that 

people from traditionally underserved communities may feel uncomfortable seeking 

services in an organization that does not outwardly reflect their culture, race, or 

language. 
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Chapter 3 

Law Enforcement 
 

 
In this chapter, you will find information on… 
 

• Developing Productive Working Relationships 
• The Role of Law Enforcement 
• Reporting to the Police 
• Different Types of Interviews 
• Follow-Up Investigation 
 

 

Developing Productive Working Relationships with Law Enforcement 

In some cases, law enforcement is the first agency contacted by the sexual assault 

survivor especially in perpetrator unknown cases.  A good relationship between the 

Rape crisis program and law enforcement will help to ensure sensitive treatment of the 

survivor.  According to the National Institute of Justice, “The response rendered by the 

911 operator, patrol officer, investigator, and advocate can build the foundation for the 

relationship with the victim that will influence the victim’s recovery from the sexual 

assault.  These contacts also influence the victim’s willingness to cooperate during the 

investigation and adjudication of the sexual assault case.”1
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The Goals of a Productive Working Relationship between the 
 Rape Crisis Program and Law Enforcement 

 

1.  To create a system that is more responsive to the needs of survivors 

An improved system that fosters greater awareness of survivor’s needs, 

develops survivor sensitive criminal justice practices, and demonstrates to 

survivors that they will be taken seriously.  

 
2.  To increase practical cooperation between the rape crisis programs and law       
enforcement 

The rape crisis program staff and law enforcement personnel work collaboratively 

to develop a comprehensive sexual assault investigation protocol that will 

increase the number of prosecutable sexual assault cases. The rape crisis 

program will also be able to help the police department consider the value of a 

specialized sexual assault unit and participate in regular trainings on sex crimes. 

Because of shared information, police will be more equipped to provide useful 

resources and referrals to survivors of sexual assault. 

 
3.  To create opportunities for increased professional development for both law         
enforcement and rape crisis program personnel 

Rape crisis program staff and law enforcement personnel will have more 

opportunities to learn from each other.  Each agency will be able to provide 

training for the other to help them better understand each other’s goals and 

concerns. 

 
4.  To facilitate communication between the Rape Crisis Program, law       
     enforcement and the community 
Advocates with a working understanding of the goals of law enforcement will be able to 

communicate throughout the community the ways in which law enforcement can help a 

survivor hold her perpetrator accountable for his acts.  Strong relationships among all 

participants will send a message to the community that police take sexual assault 

survivors seriously and are committed to ending sexual violence.  

5.  Strategies for Forming Positive, Productive Relationships with Law     
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     Enforcement 
 There are several approaches to consider as you think about developing 

relationships with law enforcement agencies.  The following ideas can be 

excellent beginnings to stable collaborative affiliations: 

• Offer to provide trainings/in-services for law enforcement 
Law enforcement agencies will benefit from the prevention education you 

provide to the community at large.  The programs you do on sexual assault, 

acquaintance rape, and sexual harassment should also be presented to law 

enforcement agencies: local, county, state, and federal.  Call a colleague in a 

law enforcement agency to tell them that you would enjoy talking to them 

further about what the rape crisis program does in your community and 

exploring how you could be helpful to the police in handling sexual assault 

cases. 

 
• Hold formal and informal meetings 

Invite law enforcement personnel to the rape crisis program for meetings that 

discuss specific cases, or when there are staff changes so the officers can 

meet the new advocate, hotline coordinator, or new volunteers. 

 
• Invite law enforcement to provide trainings and in-services for staff and 

volunteers  

       Ask detectives or investigators to help with the law enforcement areas of 

training for staff.  They can provide staff with information on investigating and 

prosecuting sexual assault cases. 

 
• Invite the police to participate in a joint venture, such as making 

presentations together at community education programs 

       Law enforcement agencies, like rape crisis programs, look for ways to get out 

into the community.  Advertise your prevention education programs to law 

enforcement agencies.  There are law enforcement officials who enjoy 

participating in violence prevention education and would love to be asked to 

collaborate with you. - 41 Updated- 



 
 

42

• Call law enforcement to ask them for advice 
       When faced with a tough question or difficult situation, call a trusted colleague 

in your local police department.  This demonstrates that you value their input 

and value their opinion. It will also build on the trust you have already created 

together.  The question can be phrased as hypothetical so you are not put in 

the position of breaking a client’s confidentiality or stating that you have 

information about a crime.  

 
• Write “thank you” letters to law enforcement 
 Write letters to investigators who provide sensitive treatment to sexual assault 

survivors and/or who do education programs with rape crisis program staff.  

Send a copy of the letter to the police chief or other supervisor to let others 

know of the good work that their staff does. 

 
The Role of Law Enforcement 

It is helpful to keep in mind major goals of law enforcement: 

• To ensure the survivor’s safety 

• To collect and preserve evidence 

• To determine the facts of the crime 

• To apprehend the offender 

 

New law enforcement officers receive more training on the nature of sexual assault and 

the needs of the survivor than many in the field.  Some officers are already extremely 

sensitive to sexual assault survivors, while others can benefit from the assistance of 

advocates in improving their communication with survivors.  Some police may not 

understand the way their attitudes, including non-verbal communication toward 

survivors, can impact on their ability to accomplish their goals. They may not be aware 

that they are often the first to come in contact with the sexual assault survivor after an 

assault, nor do the officers always truly understand the impact of victimization.  In 

addition, insensitive police behavior can reflect an underlying attitude based on a “fear 

of contamination,” 2 which is characterized by persons distancing themselves from the- 

42 Updated– 
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horror of a crime by criticizing or ridiculing survivors, discouraging prosecution, or 

minimizing the seriousness of the victimization.  As is potentially a pattern for others 

who come in contact with a survivor of a violent crime, blaming the victim may help 

police avoid contemplating the vulnerability of themselves or their own families to similar 

crimes.  There also can, for some officers, emerge in daily practice a real or seeming 

indifference to a victim’s plight stemming from the pressure of law enforcement work. 

Other examples of barriers to officers’ understanding are: 

• Unfamiliarity with the serious psychological and emotional impact of sexual 

assault due to lack of training in the basic elements of psychology and 

victimology. 

• Comparison of the case to others in the officer’s own experience resulting in a 

minimization of the sexual assault. (“It could have been worse...”) 

• Awkwardness and resentment over the officer’s own helplessness, especially 

if not trained to deal with sexual assault. 

• Lack of training in how to communicate empathy while conducting an 

investigation. 

• Overreaction to a victim’s misdirected anger; lack of understanding that the 

victim may perceive the officer as a “safe” person for the expression of  anger 

and that the anger is likely to stem from pain rather than hostility. 

• Avoidance of the psychological pain which comes from “getting personally 

involved.” 

• The officer’s perception that the victim does not sufficiently appreciate his 

efforts. 

• Racial, class, social or other prejudices. 

• Over-zealousness to get the job done and pressure to obtain information and 

get back on patrol, which can preclude taking the time to be kind, 

sympathetic, or supportive. 

• Loss of compassion or sensitivity due to constant exposure to misfortune and 

human suffering. 
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• A historical adversarial “us-against-them” relationship between police and the 

public. 

• The commonly practiced defense mechanism of making quips or remarks 

which reflect police humor, but which survivors may perceive as insensitivity. 

• Hardness, cynicism, or a mistrust of people developed through dealing with 

criminals on a daily basis for long periods of time. 

 
In addition to the factors listed above, common cultural attitudes toward the crime of 

sexual assault can serve as barriers to successful police-victim interaction, including: 

 

• A tendency to blame the survivor for being victimized or for precipitating the 

crime by carelessness, stupidity, or ignorance of the survival rules in modern 

society.  

 
• Second guessing of survivor’s behavior which most commonly surfaces in 

questions which challenge the victim’s judgment.  (“Why in the world did 

you....?” “Didn’t you know that...?”)  

 
• Mistrust and doubt regarding the survivor’s credibility, ranging from the non-

verbal cynically raised eyebrow to outright accusations of lying. 

 
Sexual assault survivors are in crisis.  In this sensitive state, survivors may react 

strongly to very subtle actions on the part of those around them. Sometimes those trying 

to help may not be aware of the effect of their actions.  Prosecuting attorneys and police 

officers often evaluate information from the following point of view:  Can they prove a 

person committed sexual assault beyond a reasonable doubt? While law enforcement 

officials can be very understanding and sensitive, they also need to determine if a crime 

has been committed and who committed it.  An advocate can be very helpful in enabling 

the survivor’s voice to be heard in this situation.  As an advocate, you have no ethical 

requirement to assess whether or not the accused committed the crime beyond a 

reasonable doubt, nor do you have any reason to focus on the accused at all.  From the 

advocate's point of view, the most important person is the survivor, whose personal 

needs take precedence over everything else.  



 
 

45

 
Researcher Harry O’Reilly, cited by Martin Symonds 3, has written extensively on the 

police perspective of victim/witness services.  He states that some police officers see 

rape crisis program advocates as getting in the way of the investigation.  O’Reilly’s work 

provides insights regarding the relationships between rape crisis programs and law 

enforcement.  O’Reilly suggests that sometimes cooperation may be weakened by: 

• Lack of police knowledge about the rape crisis program role and 

responsibilities within the community. 

• Lack of police understanding the value of having an advocate present at the 

initial interview to support the survivor. 

• Police concern about rape crisis advocates being “man-haters”. 

• Police concern that advocates could be potential “snitches” who might report 

violations of rules of conduct or regulations to their supervisors. 

 
In order to provide effective assistance to sexual assault survivors, advocates must 

overcome any negative perceptions held by police officers in their county.  Advocates 

need to help police officers understand the positive role the advocate can play in 

supporting the survivor and in improving communication with a traumatized person.  

The advocate also needs to spend time with law enforcement explaining what the 

advocate’s role is and how they can be helpful.   

 
In New York State, all police agencies are required by law to notify survivors of the 

nearest rape crisis program in writing.  (See Appendix C for this law.) 

 

Reporting to the Police 

In deciding whether to report a sexual assault to law enforcement, the survivor has 

several options: 

• To file a report with police immediately following the assault 

• To defer filing a report while further considering the advantages and 

disadvantages. This may include having a forensic exam and 

evidence collection done at the hospital 

• To tell a friend, relative, therapist, or rape crisis program counselor, 

requesting that the person not report the assault 
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• To choose not to report the assault 

 
The sexual assault survivor has the right to decide whether to report or not report the 

crime to the police.  Police reports must be made in the town or city where the crime 

took place.  If crimes were committed in several locations, the survivor can go to a 

police department in any of the jurisdictions where the crimes took place; the police will 

then coordinate their efforts with the other departments involved. 

There are many reasons why a survivor may find it difficult to decide whether to report a 

sexual assault to the police.  As the advocate, you can share with the survivor the 

advantages and risks of reporting an assault to the police.   With that information, the 

survivor will find it easier to make an informed decision on whether or not to report. This 

decision rests solely with the survivor. She needs to be reminded that she has some 

control in her own life. It is useful for the survivor to know that if she decides to report, 

the advocate will be available to accompany her throughout the criminal justice process.  

Survivors tend to be more reluctant to report a sexual assault to the police if they know 

the offender, if no weapon was used, and if no other crime was committed at the same 

time.  In addition, survivors who have been using alcohol or drugs during the time of the 

assault may be hesitant to report the offense. Individuals assaulted under these 

circumstances believe they will have some difficulty proving their cases in court and 

many decide they do not even want to try.  This concern does have some factual basis. 

As soon as a case enters the criminal justice system through the submission of the 

police report, the case is scrutinized from the perspective of its ability to stand up in 

court.  This includes evaluating the victim of the crime and her ability to testify or to be a 

credible witness.  As a result, the survivor may feel that her lifestyle, actions, or 

reactions to the offender will all be questioned or examined. 

As a survivor considers whether to report, be aware of additional anxieties and 

concerns she may have, including:   

• that her name will be published by the media 

• revenge on the part of the offender 

• that others will sympathize with the offender 
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• testifying in court 

• that the offender will be found not guilty 

• the desire to forget what happened   

• that the offender will return  

A woman who believes the society in which she lives is not accepting of her -- whether it 

is because of her race, lifestyle, sexual orientation, or socioeconomic status -- is less 

likely to feel safe in reporting the crime to the police.  Regardless of her individual 

circumstances, the decision whether to report must be made by the survivor and not by 

anyone around her including advocates, family members, or friends.  

As the advocate, you can assist the survivor in making her decision by presenting the 

advantages and risks of reporting an assault to the police as soon as possible, so that 

she has ample time to consider her options. 

Advantages of Early Reporting 

• Evidence can be gathered and preserved before it is destroyed or lost. Survivors 

can provide information while their memory is still fresh. 

• Survivors may appear more credible to a jury if a report is made soon after the 

crime is committed. 

• It may be easier for police to find and question any witnesses. 

• Perpetrators can be found and apprehended quickly. 

The survivor should be aware that every crime has a statute of limitations. A statute of 

limitations is a law requiring that a crime be charged within a specific period of time after 

it has occurred. In New York, the statute of limitations for an adult survivor of a felony 

sexual assault is five years.  Survivors whose assault is classified as a misdemeanor 

have two years in which they can report the crime in order for it to be prosecuted.  If the 

survivor is under 18 at the time of the assault, and there are two or more assaults over a 

period of time not less than three months (course of sexual conduct), the time period for 

reporting is tolled until she turns 18. 
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Other Advantages of Reporting 

• Taking action by telling what happened can be healing in itself. 

• Other victims' reports of assault or abuse may be substantiated. 

• Even if the perpetrator is not convicted, the arrest itself may be enough to 

convince the perpetrator to think about his behavior and reduce the 

incidence of future assault. He may realize his actions are against the law 

and that he will be held accountable for those actions. 

• If the crime is reported and the perpetrator apprehended and convicted, 

there is a possibility that others may be protected from becoming victims. 

• The survivor will be eligible for Crime Victim Compensation. To be eligible 

for Crime Victim Compensation a forensic rape exam (FRE) must be done 

and on the application form where it asks about Police Reports the 

survivor just needs to enter in those spaces “FRE.”  (See Appendix N) 

Risks of reporting 

• It may be difficult for the survivor to repeat her story many times to 

police officers and in court.        

• The lengthiness of the criminal justice process may delay a survivor’s 

healing. 

• The decision to prosecute an alleged perpetrator is solely that of the 

district attorney, so the survivor may feel as though she has lost 

control. 

• Many cases are not prosecuted and there is no guarantee that if a 

case is prosecuted, a conviction will result. 

• If the case goes to trial, cross examination can be traumatic. 

• Even if there is a conviction, she may not feel a sense of satisfaction or 

of having “won.” 
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In some jurisdictions, survivors can report the crime to the police, but choose not to sign 

a complaint to press charges at the time. This is called an incident report. A proxy report 

can be given by the advocate from information obtained from the survivor with his or her 

permission. Survivors should be aware that in the eyes of the court system, once 

information is given regarding a crime, they are considered a witness to their own 

victimization and technically, the police can pursue a case without a victim's consent or 

cooperation. Once reported, the assault becomes a crime against the state. Generally, 

however, law enforcement agencies and district attorney's offices are sensitive to the 

survivor's wishes and concerns. 

Once the survivor makes the initial call to police, a vast and complex system swings into 

action.  As in many large systems, the people who work in the criminal justice system 

have their own language and ways of expressing themselves.  This can be confusing 

and even alienating for someone who is coming into contact with it for the first time as 

the victim of a crime.  As a trained advocate, you can play a valuable role at this point 

simply as an interpreter. If you are assisting a survivor who has decided to make a 

report to the police, you can offer the following tips: 

• Give as much detail as possible. 

• Try to stay focused and give answers that pertain to the specific 

question asked. 

• Answer honestly even if it presents something that could be 

perceived as negative or questionable about your own actions or 

decisions. 

• If you do not understand a question, say so.  Answering without 

totally understanding can lead to giving the police inaccurate 

information. 

• You have the right to read the report -- which may be lengthy and 

appear in more than one draft -- and you may request changes to 

the report before signing it and it can be amended if you remember 

things later. - 49 Updated- 
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Other Reporting Options 

 The Incident Report

By filing this report, there is a record of the crime with the police.  It will 

document the incident and allow for prosecution at a later time. This will 

also enable a survivor to obtain crime victim compensation for counseling 

services she may need, medical expenses she may have incurred, 

property loss, or time lost from work.  

  Third Party Reports 

Third party reports  or “proxy reports” are made to the police by rape crisis 

programs and other agencies without identifying the victim, and the report 

does not become a part of official law enforcement statistics.  However, 

the report does include information identifying the suspect, and the 

location of the assault.  Law enforcement agencies can use this data to 

their advantage in other investigations.  Check with your local police 

agency to see if this is an accepted practice. 

 - 50 Updated-
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The Initial Report 

When a survivor decides to make a report to the police, it is common for one or more 

uniformed officers to respond to the call.  A female officer may be requested, although a 

female may not always be available.  Not every police department has a female officer 

on staff and even if they do, the gender of the officer does not always indicate that 

person's training or sensitivity to survivors of sexual assault.  In general, the officer's 

sensitivity is more important than his or her gender.  The victim may have an advocate 

accompany her during the interviews and any other meeting with law enforcement. 

Although the officer may avoid in-depth questioning unless she or he is assigned to 

conduct the entire investigation, the officer will ask the survivor certain questions to 

determine the nature of the crime, including what happened, the location and time of the 

incident(s), and questions regarding the identity of the offender.  If the offender is a 

stranger, certain efforts should be made to locate and apprehend the person 

immediately.  In the eyes of police, if the offender is an acquaintance of the survivor, the 

chances that he will flee are diminished. 

If the police are called to the scene of the crime, the officer(s) may collect physical 

evidence of the crime at that time as well. The survivor’s person is also a crime scene 

and officers will want to have clothing worn at the time of the report (if within a 

reasonable amount of time of the assault) as well as at the time of the assault if the 

clothing has been changed, collected – this is usually done at the hospital as part of a 

forensic exam. Clothing will be examined and its condition documented as to whether it 

was ripped or torn (a sign of struggle) , stained with fluids or have any trace evidence 

from the offender or scene. Articles of clothing, sheets, or other personal property taken 

by the police for evidence are tagged and marked for identification and are not returned 

until the close of the case.  In some cases, these items are never returned.  If the 

assault took place in the survivor's car, the police may take it to the station to be 

examined for fingerprints, semen, blood, or any other evidence of the crime.   

- 51 Updated - 
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In some areas, it may be several days before it can be processed and returned. 

Usually, the survivor will not be questioned in any great detail during the initial interview. 

The police officers will be more interested in seeing to the survivor's safety and well-

being, preserving evidence, inspecting the crime scene and apprehending the suspect. 

Sometimes the desire to apprehend the suspect can cause a conflict of interest 

between police and health care personnel.  When police believe the accused may be in 

the vicinity or in a place known to the survivor, they will want to get information as 

quickly as possible.  A conflict may arise if health care personnel feel it is more 

important for a forensic examination to take place before the police obtain their report.  

Your role as an advocate at this point is crucial.  You must look after the needs of the 

survivor by asking her what she would like to do, while trying to keep everyone 

cooperating. Any questions should be asked in a private room without a lot of confusion 

or interruptions.  You can give the survivor unbiased information and explain what the 

conflict is about.  You can also remind the survivor of her power by asking her to make 

small decisions.  For example, you should ask her if she would like you to wait with her 

or if she would like to be alone for a short time.  It is important that you do not presume 

to know the survivor’s needs.   Respect her answers to questions you pose to her.  Your 

only interest is in seeing that her wishes are carried out. 
 

Police Investigation: The In-Depth Interview 

The investigator or detective will be the next person (from law enforcement) with whom 

the survivor will come into contact.  The detective will take charge of the investigation 

within a few days of the initial report. The detective will conduct an in-depth interview 

with the survivor.  This will most often take place at the police department.  In New York 

State, the Fair Treatment Standards Act (Appendix B) gives every survivor the right to 

have an advocate present at every step of the investigation.  This includes the in-depth 

interview.  The interview will take a considerable amount of time, sometimes several 

hours, and is often very difficult for the survivor because it delves into the most intimate 

details of the assault. Most detectives are sensitive to what the survivor is experiencing, 

but there may be situations in which you can help the investigator understand the 

survivor’s needs.  - 52 Updated- 
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Investigators in New York currently receive training on issues facing sexual assault 

survivors.  The training is intended to increase their sensitivity toward survivors as well 

as to instruct them on how to complete a thorough investigation. 

The investigator will usually begin by explaining the purpose of the interview (usually to 

obtain a statement from the survivor) and talking with the survivor for a short time to put 

her at ease.  The detective will then usually go on to ask the survivor to describe the 

assault in detail.  The survivor should feel free to ask for an explanation if she does not 

understand why a question is asked.  It is important to refrain from disturbing the 

interview process.  It is preferable for you to explain why a question was asked either 

during a break or after the interview when the investigator is not present -- if it can wait. 
 

The investigator will probably want to run through the information obtained in the initial 

report, such as the date and location of the assault or identity of the perpetrator, to 

check for accuracy and to gather any details that may have been left out.  The 

investigator will ask if there were any known witnesses to the assault and, if so, what 

the survivor’s relationship is to them.  Questions will be asked about the survivor’s 

relationship to the perpetrator -- for example, if they knew one another, under what 

circumstances (neighbor, family friend, date, work colleague, etc.) or if they lived 

together. The investigator may also ask if the survivor has reported an assault before 

and if any prior reports involved the offender in this case. 
 

Survivors are routinely asked questions about prescription medications, non-

prescription and street drugs, and any alcohol consumed prior to or during the assault. 

This is primarily to determine whether the survivor may have impaired ability to recall 

the events of the incident.  It could also be used to determine if any other substances 

were introduced that they were unaware of that would require a lab analysis (small 

window of opportunity in which to check for presence of substances not voluntarily 

ingested [Drug Facilitated Sexual Assault (DFSA) evidence collection kit may be used at 

time of medical exam] and could be important in determining whether or not the survivor 

was mentally incapacitated at the time of the assault, and thus incapable of consent.  

Survivors may be asked questions regarding their relationships, and they may be asked 

if they had consensual intercourse within 72 hours of the assault.   - 53 Updated - 



 
 

54

 

(See Appendix D: Interviews of Sexual Assault Victims.) 

Questions regarding the assault are very detailed.  Survivors may be asked: 

• if they said no, screamed or yelled or otherwise indicated lack of consent 

• what, if anything, they did to resist 

• what sexual acts took place 

• whether anything other than the human body was used 

• how long each sexual act lasted (e.g., how long the offender’s penis was 

in her mouth) 

• if the offender ejaculated 

• what the offender said to the survivor, if anything, before, during, or after 

the assault 

• what they were wearing and the manner in which each item of clothing 

was removed 

These questions may seem to be accusatory and invasive.  However, a skilled 

investigator can explain the necessity of asking these questions in such a way as to 

ease the survivor’s concerns.  If the investigator does not explain, it would be 

appropriate for you to tell the survivor that these are common questions, and that she is 

not being blamed for the assault.   

 

At some point after the survivor has described all the sexual details, the detective must 

ask if she consented to the sexual acts.  A sensitive investigator will explain the purpose 

of this question before asking it.  However, if the detective does not provide an 

explanation of the question, it may be extremely offensive to the survivor. You should 

offer an explanation to the survivor if the investigator does not.  The detective is 

required to ask this question because lack of consent is an element which must be 

proven in all sexual assault crimes in which the survivor is an adult. 

Near the end of the interview, the detective will ask the survivor if she would be willing 

the sign a complaint (document commencing a criminal action) against the offender, 

which may be based solely on the statement of the survivor or based in part on the 

survivor’s statement and physical evidence along with knowledge developed by the 

investigator.   - 54 Updated- 
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This question is asked to allow the investigator to get a sense of the survivor’s 

willingness to file a complaint, which can lead to prosecution and her being called as a 

witness.   

 

As stated before, the survivor has the right to read the statement that the investigator 

takes.  She also has the right to request that changes be made to her statement 

because the statement is a legal document and will be used if the case goes to trial.  

Every detail must be true and correct by the survivor’s standards.  The investigator may 

ask the survivor to read the final statement out loud or read it to her to make sure she is 

aware that the signing of the statement is a legal document and that failure to tell the 

truth can be prosecuted. It is the advocate’s role to make it clear to the survivor prior to 

signing the statement that she could be charged with filing a false instrument or 

obstruction of justice if the whole truth has not been reported.  

 

Confessions of the Offender 

 

Soon after the in-depth interview, the police may call the offender and ask him to come 

to the police department for questioning.  While being questioned, an offender may 

admit to all or part of the crime of which he is suspected.  The survivor might then be 

informed by the investigator that the offender has confessed.  It is important that the 

survivor understand that a confession does not constitute a guilty plea, and that an 

offender who confesses may still plead not guilty.  If the offender pleads not guilty, 

whether the confession may be used as evidence against him will be decided by the 

judge, based on the circumstances under which the confession was obtained. 
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Arrest  
 

If there is sufficient evidence, an arrest will be made.  Once identified, the defendant will 

either plead guilty or not guilty.  Bail will be set, and he may be sent to the county jail. 

 

You should remind the police now that the survivor should be informed of the offender’s 

arrest and release.  If the survivor desires, she may want you to call the jail directly to 

make sure they know to contact her if and when the offender is released.  

 

The survivor may also want to consider obtaining an order of protection if the offender is 

released from jail. This can be mentioned to the investigator at the time of the interview 

or requested of the district attorney. As the advocate, you may assist her in obtaining an 

order from the district attorney’s office. 

 

If the offender is not arrested, you should contact the detective in charge of the 

investigation to find out what else the investigation needs to make an arrest. If the 

survivor has stated feelings of fear or danger, let the investigator or detective know and 

ask what they suggest she do. If, in your professional opinion, the police are not being 

responsive to her concerns or offering alternative safety plans, consult with your 

supervisor. You may consider calling or writing the detective’s supervisor to involve 

them in the investigation—or ask for clarification.     

 

If you do involve the detective’s supervisor, you should outline the problems from the 

survivor’s point of view and ask about the status of the case. Remember that advocacy 

does not always have to be adversarial or confrontational. Often, after hearing the 

survivor’s concerns the investigator may be able to clarify what is missing from 

completing the investigation or what pieces of the puzzle that has yet to fall into place. 

The hold up may not be in the law enforcement investigation but the district attorney 

requested additional work or evidence be submitted. You should always stress your 

positive intentions which will benefit the immediate survivor as well as keep the door 

open for future survivors rather than denouncing or discrediting the detective or agency. 

You can become more comfortable with questioning, negotiating and even confrontation 
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as you build your advocacy skills and knowledge of systems.  As the advocate, you are 

seeking accountability and justice from critical actors in significant social and legal 

systems.  This need not come from a place of hostility, disrespect, or distrust. You can 

re-frame the situation so that it becomes an ethical identification of problems or 

injustices.   

 

The Defense Attorney 

 

It is important to inform the survivor that the defense will conduct its own investigation.  

Alert the survivor to the possibility of being contacted by the defense attorney or by an 

investigator hired by the defense.  You should explain to her that the investigators may 

not clearly identify themselves as representing the defense, but may say something to 

the effect that they are “investigating the case against (the defendant’s name),” implying 

a connection with law enforcement or the district attorney’s office.  They may also say 

they “work for the state” which is true if the person is hired by the state public defender’s 

office.  Rarely will they falsely claim such status.  Instead they may be vague, knowing 

that the survivor will assume they are connected with the prosecution. The survivor 

should ask them which agency they work for, or if they are part of the defense team.  It 

is also possible they will clearly identify themselves as representing the defense, and 

then act as if there is something suspicious about the survivor not wanting to talk with 

them. 

 

It is up to the survivor to decide whether to discuss the case with the defense.  You can 

emphasize to her that she is not required to talk with anyone representing the defendant 

and that anything she tells them can and probably will be used to discredit her in court.  

If anyone other than the detective with whom she is familiar or the district attorney or 

assistant district attorney on her case contacts her to arrange an interview, she should 

call the district attorney to determine which side the person represents.  If she chooses 

to speak to the defense, she should do so with the district attorney present.  She should 

also inform her family, roommates, or anyone else from whom the defense may attempt 

to obtain information that they may be contacted, that they are not obligated to talk to 

the defense representatives and that to do so can be damaging to the case. 
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Follow-up Investigation 

 

The investigator in charge of the case may want to complete certain steps either 

immediately following the interview or within the next few days.  Some of them are: 

 

Locating the crime scene:  The survivor may be asked to ride along with police 

to locate the crime scene.  The survivor may request that an advocate 

accompany her. 
 

Photo array:  In most cases, in-person line-ups are unusual.  The survivor may 

be asked to look at a collection of photographs of known sex offenders or 

suspects that match the description of the perpetrator.  The investigator will most 

likely ask the survivor to come to the police station to view the photos. However, 

there are instances when the detective may take the photos to the survivor’s 

home for her review.  Again, the advocate may be present. 
 

Composite portrait:  The survivor may be asked to work out a sketch of the 

perpetrator with the police artist or an Identi-Kit operator. The detective may or 

may not be present.  The drawing or composite can take several hours to finish 

and may be very stressful to a survivor.  The artist or operator will probably be a 

police officer, and hopefully will be skilled and sensitive in working with victims of 

sexual assault. 
 

Polygraph:   New York State law states that no district attorney, police officer or 

employee or any law enforcement agency shall request or require any victim of a 

sexual assault to submit to any polygraph test or psychological stress evaluator 

examination.  If a police officer or investigator requests a survivor to undergo an 

exam such as this, you should remind the law enforcement officer of this law 

(See Appendix E for Polygraph Law). 

 

Interviewing other witnesses: The police will be interviewing other people, such 
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as anyone present at a party or gathering at which an assault occurred, or at any 

location where events took place preceding an assault.  Officers may also 

question anyone who may know or may have seen the offender, roommates of 

the survivor and other friends or acquaintances of hers.  Once a suspect has 

been apprehended, he too will be questioned. 

 

Controlled phone call: If the offender is known to the survivor, the investigator 

might ask the survivor if she would consent to having a phone conversation with 

the offender recorded.  During the conversation, the survivor would attempt to 

discuss the assault in order to get the offender to confess.    
 

By helping the survivor understand what to expect in all the stages of her contact with 

law enforcement, the advocate will increase the survivor’s sense of power in the 

process. 
 

 
 

 
1  Epstein, J., & Langenbahn, S.  (1994). The criminal justice and community response to 
rape.United States Department of Justice. 
 
2  Symonds, M.  (1975). Victims of violence: Psychological effects and after effects.  American 
Journal of Psychoanalysis, 35 
 
3  ibid 



 
 

Chapter 4 
District Attorney 

 

In this chapter, you will find information on… 
 

• Forming Positive Relationships  
• The Role of the District Attorney 
• Cases that are Sent to the District Attorney 

 

The influence of a prosecutor extends beyond the powers of his or her office.... As the 

chief law officer within a jurisdiction, the prosecutor can provide leadership to other law 

enforcement agencies...1   

 

The advocate needs to establish productive working relationships with prosecutors. The 

district attorney has the power to influence other law enforcement officials.  For 

example, the prosecutor is in the position to strongly suggest that detectives of the local 

law enforcement agency or those in their own department to continue an investigation in 

order to obtain critical evidence, to help a victim of crime obtain an order of protection, 

and to establish a specialized sexual assault prosecution unit to highlight the importance 

of responding effectively to sex crimes.  
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Forming Positive Relationships with Prosecution 
 
The formation of positive relationships with the district attorney’s office will: 

• Safeguard the rights of sexual assault survivors after the crime  

           and before trial. 

The advocate can work to ensure that the district attorney helps obtain no-

contact orders and orders of protection.  The advocate can be certain the district 

attorney understands the importance of preserving the confidentiality of the 

victim’s address. 

• Ensure that victims do not “fall through the cracks.” 

Some survivors may contact the district attorney’s office directly to report a 

sexual assault.  Survivors may also call the prosecutor’s office for legal advice or 

to learn about their options. When this occurs, appropriate referrals can be made 

to the rape crisis program for ongoing support throughout the criminal justice 

process and other program services. 

• Foster collaboration with law enforcement to facilitate development of a 

protocol for investigating sexual assault cases. 

The rape crisis program can help the prosecutor develop a specialized protocol 

for sex crimes which takes into account the needs of the survivor, techniques for 

developing evidence to support the survivor’s report, and strategies for 

developing a case which will overcome social biases against victims of sexual 

violence and common misconceptions. 

• Combat attitudinal barriers to effective prosecution. 

The rape crisis program and the prosecutor can develop a collaborative strategy 

for community education on sexual assault that will impact the attitudes of judges 

and juries toward sex crimes.  This education will increase courtroom 

understanding of the dynamics of sexual violence and its devastating impact on 

the survivor. 

• Ensure that the victim stays informed about the status of the case. 

During each stage of the case—from the initial charging decision until the 
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determination of parole—the survivor needs to be informed of where the case is 

in the criminal justice process, the detention status of the offender, and 

schedules for court appointments.  Crime victim advocates and specialists in the 

DA’s office can work to ensure that survivors have regular personal contact with 

the prosecutor concerning case status. 

• Identify options and probable outcomes of specific cases. 

The advocate can support the survivor throughout the investigation, as the 

prosecutor identifies the strengths and weaknesses of the case.  Each available 

option for prosecution can be reviewed with the survivor to solicit her/his 

concurrence on a course of action. 

• Reduce the number of delays and continuances in sexual assault cases. 

The advocate can facilitate communications between the district attorney and the 

survivor to avoid delays in the criminal justice process.  Delays in bringing a 

sexual assault case to trial often benefit the defendant and work to the detriment 

of the victim.  Advocates can communicate the survivor’s concerns about 

continuances.  Advocates can also inform the survivor’s availability to the 

prosecutors during the rescheduling of hearings or trials. 

• Prepare survivors of sexual assault to testify. 

The advocate’s supportive involvement can help the prosecutor prepare a 

survivor to testify and be cross examined. 
 

Adapted from:  National Victim Center. Looking Back, Moving Forward: A Guidebook for Communities 
Responding to Sexual Assault. United States Department of Justice. 
 
The Role of the District Attorney 
 
The role of the prosecutor in America’s criminal justice system has evolved from one of 

holding perpetrators accountable to their victims, to one of holding perpetrators 

accountable to the state.  Contemporary jurisprudence holds that crimes are committed 

against society and not against individual victims.  Sexual assault survivors and the 

public in general, are often not aware of this distinction.2
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Crime victims sometimes expect that the prosecutor will represent their interests in what 

they perceive to be their case.  In fact, prosecutors are not responsible for representing 

the personal interests of a sexual assault victim.  Their constitutional duty is to represent 

society in the state’s cases.  Sexual assault survivors have the right to expect to 

participate in the decisions made concerning the processing of their cases.  However, 

although there are times when the prosecutor will ask for the survivor’s opinion or input, 

this may not always be the case.  This dissonance between victim expectation and 

prosecutorial behavior may initially be difficult for some survivors to comprehend.  The 

advocate can play a very helpful role in encouraging the prosecutor to see the value of 

consulting with the survivor about the case.  As the advocate, you can help the survivor 

understand what the differences in expectations may be and encourage her to request 

input into prosecution decisions. 

 

Increased survivor participation in the processing of cases throughout the entire criminal 

justice system will strengthen the prosecution of cases and avoid a sense of 

revictimization for survivors.  In its 1982 Final Report, the President’s Task Force on 

Victims of Crime made several recommendations for prosecutors, including: 

• Prosecutors should make sure survivors are aware of the availability and 

understand the use of “no-contact” orders.  Prosecutors should also provide 

assistance to the survivor in obtaining protective services.   

• Prosecutors should work with law enforcement and medical examiners to limit 

the number of times a survivor is interviewed.   

• Prosecutors’ offices should use and maintain a witness on-call system.3  

Survivors should be notified of all impending relevant justice proceedings, and 

where allowed by law, able to attend such proceedings.4 

 

Once the police have completed a thorough investigation, the case is either deemed to 

be “unfounded” or sent to the district attorney for review and a charging decision.  The 
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case may be deemed “unfounded” by the police for various reasons: 

• The investigation may not have revealed enough evidence to show that a 

crime was committed. 

• After a review of existing information / evidence with the DA by the 

investigating officer it is decided that not enough exists to go forward with 

a prosecution or presentation to a grand jury  

• Statements made by witnesses do not match the survivor’s statement.  

This can occur if an offender known rape took place in a social setting 

filled with the perpetrator’s friends or relatives.   

 

If a case you are working on is deemed “unfounded”, it is your responsibility to make 

certain the survivor understands the reasons for the decision.  If the survivor is 

dissatisfied with the outcome, you can request the case be sent to the DA for review if 

this has not already been done.  To prepare for this, the first step would be to request a 

meeting for the survivor and yourself with the detective in charge of the investigation 

and in a friendly and assertive manner, present concrete reasons for continuing the 

case.  Remember that proactive, helpful communication is a key component to effective 

advocacy. If the detective is unresponsive and the survivor still feels that her concerns 

were not heard, you may want to consider a meeting of the survivor and yourself with 

the investigator’s direct supervisor.   

 

This should be pursued only if you are truly convinced of a severe error in judgment or 

willful prejudice on the part of the investigator, and only if the survivor expressly desires 

it.  If you take this step, be aware that an investigator who concludes that a case 

is “unfounded” will almost always have done so following consultation with his 

or her superior officer. It is important that you listen without bias to the reasons a case 

was deemed “unfounded”.  If you believe the detective’s decision was a sound one, but 
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the survivor still wants to push for continuing with the case, you can of course support 

her by accompanying her and assisting her in preparing her own arguments to the 

supervisor. 

 

Cases That are Sent to the District Attorney 

If the case is not declared “unfounded,” the investigators may either conference with the 

district attorney’s office or send all the police reports to the district attorney’s office for 

their review.  The review process usually consists of the district attorney’s review of the 

police reports, but it may just include a meeting between the investigator and the DA or 

the assistant district attorney (ADA) to discuss the case.  Occasionally before making a 

decision the DA may instruct the investigator to gather more information.  Also, many 

district attorneys’ offices have investigators on staff who may be called upon to gather 

more information or additional witnesses’ interviews.  At this point, the investigation may 

continue for a period of time.  

 

At this time, the DA may wish to interview the survivor if there are questions in the 

prosecutor’s mind as to whether or not she can adequately testify in front of a grand jury 

and or withstand a trial.  The DA may assume the survivor cannot undergo this 

experience if the survivor is very young or has a mental disability.  The DA may also 

want to interview the survivor to get a better sense of the victim’s experience and 

feelings about the case being prosecuted.  The advocate should offer to accompany the 

survivor to this meeting.  The advocate needs to inform the survivor that, by law, any 

information provided to the district attorney will be available to the defense. 

The time it takes for the district attorney to make a charging decision may vary from two 

days to a week or, in rare instances, a month.  If the decision to charge is taking longer 

than anticipated, you should call the DA or ADA to inquire about the delay, and what is 

required to move the process along. 
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If the district attorney decides to move to charge the offender and an arrest has not 

already been made, the suspected offender will be arrested once the decision has been 

made either as result of a grand jury indictment or review by a judge who then issues an 

arrest warrant based on the facts presented.   

 

If the district attorney, along with investigators, decides that there is not enough 

evidence to make an arrest or charge the accused, the survivor should be informed of 

the prosecutor’s reasons.  It is your role as the advocate to be certain that the survivor 

understands these reasons.  The district attorney may meet in person with the survivor 

and or over the phone to discuss the reasons for not continuing the case. 

 

                                                           
1   National Victim Center. (1993). Looking Back, Moving Forward: A Guidebook for Communities 

Responding to Sexual Assault.         
2 bid 
3  United States. (2000). Sexual Assault, National Victim Assistance Academy Text, Washington, DC: 

Victims Assistance Legal Organization and Office for Victims of Crime, US Department of Justice. 
4 President’s Task Force on Victims of Crime, Final Report (US Government Printing Office, Washington 

DC, 1982). 
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Chapter 5 

 Criminal Court Procedures 
 

In this chapter, you will find information on… 
 

• Who’s Who in the Courtroom 
• Felony Case Process 
• Reactions of the Survivor in the Courtroom 
• Misdemeanor Case Process 

 
 

Crimes are divided into two categories — felonies and misdemeanors.  A felony is 

punishable by a prison sentence exceeding one year, whereas a misdemeanor is 

punishable by a maximum of one year in prison.  The various felonies and 

misdemeanors are specified in New York’s Penal Code, in which the elements of each 

are clearly defined.  (See Appendix G for Summary of Penal Code 130 Sex Offenses as 

of July 2003 and the full listing without the changes noted) 

 

Different procedures exist for bringing criminal charges against an individual, depending 

on whether the crime charged is a felony or misdemeanor.  Misdemeanor charges are 

usually filed in a local criminal court such as a town or village court, district court, New 

York City criminal court or a city court.  When the district attorney signs the complaint, it 

is referred to as a prosecutor’s information.  All aspects of a misdemeanor prosecution, 

from the filing of the complaint through disposition, take place in the local criminal court. 
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Felony charges are more serious than misdemeanor charges, and must be prosecuted 

by indictment, which is voted on by a grand jury, unless the defendant waives 

indictment. The jurisdiction of the felony charge after indictment is within a County or 

Supreme Court.  This is where the motions, hearings, trial and sentencing will occur.1

In New York State, sexual assault offenses that are felonies include: 

• 1st, 2nd, and 3rd Degree Rape 

• 1st, 2nd, and 3rd Degree Criminal Sexual Act 

• 1st Degree Sexual Abuse 

• 1st, 2nd, 3rd and 4th Degree Aggravated Sexual Abuse 

• 1st and 2nd Degree Course of Sexual Conduct Against a Child 

• Persistent Sexual Abuse 

• Facilitating Sex Offense w/Controlled Substance 

• Female Genital Mutilation 

• Section 255.25 Incest 

 

Sexual assault offenses that are considered misdemeanors include: 

• Sexual Misconduct 

• Forcible Touching 

• 2nd and 3rd Degree Sexual Abuse 

 

(See Appendix H for Article 130-Sexual Offenses and Appendix H, Article 245-Offenses 

Against Public Sensibilities; Article 263 Sexual Performance by a Child) 
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Who’s Who in the Courtroom? 

 

Judge:  The judge is in charge of the hearing or trial.  He or she listens to witnesses, 

examines evidence, and will rule on questions of law, objections, the admissibility of 

evidence and other procedural matters. 

 

Court Clerk:  The court clerk assists the judge in the orderly conduct of the trial. 

 

Court Officers:  Court officers are in charge of maintaining order in the courtroom and 

perform other services assigned by the judge.  They may call witnesses or take charge 

of the jury when it is not in the courtroom. 

 

Court Reporter/Stenographer:  The court reporter records all proceedings in the 

courtroom.  This includes taking the testimony of witnesses, recording all objections and 

motions made by attorneys and recording all rulings made by the judge.  The reporter 

also records the judge’s instructions to the jury concerning the law, marks all exhibits for 

identification, and notes their receipt into evidence. 

 

Defendant:  The person that the complaint or charges were filed against.  

   

Defense Attorney:  The attorney hired or appointed to represent the defendant.  The 

defense attorney is responsible for representing his/her client competently and 

safeguarding that client’s rights and interests. 

 

District Attorney (DA or ADA):  The district attorney or assistant district attorney is 

also called the prosecutor.  The prosecutor conducts criminal proceedings on behalf of 

the people of the state. 
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Grand Jury:  The group of 16-23 individuals whose duty it is to receive complaints and 

accusations, hear the evidence, and find “true bills” of indictment in cases where there 

is probable cause that a crime was committed and that a trial should be held or return 

“no bill” in a case where not enough evidence exists to indict 

 

(See Appendix F for Diagram of Court Systems) 

 

Felony Case Process 
 
First Arraignment 

 

After the accused is identified and arrested, the next step in the case is an arraignment. 

An arraignment is a hearing to inform the defendant of the formal charges against him, 

set bail, and set the date for the preliminary hearing.  The arraignment will be held either 

on the date of arrest or on the first day the court is in session after the arrest.  The 

defendant, his attorney, the DA or ADA, and the judge will be present.  The arraignment 

may take place in the Circuit/County Court if the defendant is bound over.  This means 

that the defendant must post bail or be placed in custody until the next court 

proceeding.  If the defendant has not had an opportunity to hire an attorney, he will be 

advised of his right to do so.  If he cannot afford an attorney, a public defender will be 

appointed to his case.  During this hearing, bail will be determined.  If the defendant 

goes to jail, he is notified of his right to a preliminary hearing.  A defendant released on 

bail or on his own recognizance does not have the right to a preliminary hearing.  The 

defendant may waive his right to a preliminary hearing. 

 

It is not necessary for the survivor or the advocate to be present during the arraignment, 

which only takes a few minutes.  If you, as the advocate, or the survivor wish to know 

what the bail is or when the preliminary hearing will be, the DA can easily provide this 

information to you. 
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Bail  
Bail is the security, usually monetary, posted by the defendant for his release from 

custody during criminal proceedings and to ensure his appearance in such proceedings. 

  All defendants taken into custody have the right to bail unless probable cause exists 

that they will not appear in court or that they are a danger to the public.  If the survivor 

believes that the defendant poses a risk to her safety, this belief must be relayed to the 

district attorney before bail is set.   

 

The determination to set bail is based on several considerations, including: 

• the nature of the crime 

• whether a weapon was used 

• the defendant’s character and ties to the community 

• his criminal record 

The defendant also has the right to appeal the bail determination at any time.  Bail may 

be forfeited if the defendant fails to appear for any scheduled court dates.   

 

Most defendants will usually be released from custody on bail.  When bail is set, the 

court may impose conditions upon the defendant.  One example of a desirable condition 

of bail might be that the defendant has no contact with the survivor.  A knowledgeable 

and sensitive district attorney will ask for specific conditions that protect the survivor’s 

safety.  If this or any condition of bail is violated, the survivor should notify the 

prosecuting attorney immediately and ask the prosecutor to inform the judge.   A 

violation of a condition of bail is a felony crime and the defendant can be charged with 

such, in addition to the current charge. 

 

The judge also has the option of releasing the defendant from custody on his own 

recognizance.  This means that the defendant has promised, before a court officer, that 

he will return to court at the specified dates and times.   
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Preliminary Hearing 

 

The next step in processing a felony case is the preliminary hearing.   This hearing will 

take place within two weeks following the arrest of the offender.  If the defendant has 

not been released from custody, New York State Criminal Procedure Law provides that 

the hearing must be held within 120 hours, 144 hours in the event that a Saturday, 

Sunday or holiday occurs during custody, after the defendant’s request for such a 

hearing.  This is held in police court with the defendant, the defense attorney, the 

prosecuting attorney, the survivor and, if the survivor desires, you the advocate.  The 

purpose of the preliminary hearing is to determine if there is enough evidence to warrant 

submitting a felony case to a grand jury.  The judge must establish that there is 

“probable cause” to proceed to the next step of the process -- that is, there are 

reasonable grounds to believe that a felony was committed and that the defendant is 

the person who committed the crime.  The finding of “probable cause,” however, is not a 

guilty verdict in a case. 

 

At the preliminary hearing, the DA or ADA only needs to present enough evidence or 

witnesses to show the judge that the crime was probably committed.  Probable cause is 

typically established through the survivor’s testimony.  The defense attorney has the 

right to question and cross-examine the survivor.  Although it is unlikely that the defense 

would present any evidence at this hearing, that evidence would be subject to cross-

examination by the prosecuting attorney.  The defendant rarely testifies at the 

preliminary hearing, but if he does, it is often against the advice of his attorney and 

might be damaging to his case.  The defense usually does not call any witnesses to 

testify during this hearing. 

 

In certain cases, the prosecuting attorney may prefer to present the case to the grand 

jury before the preliminary hearing is held.  If the grand jury receives the case first and 

hands down a “true bill” of indictment, a preliminary hearing is not held. 

 

The preliminary hearing can be very difficult for the survivor.  It may be the first time she 
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comes face-to-face with her offender.  The cross-examination by the defense attorney 

may be quite unsettling.  The advocate may accompany the survivor to the hearing and 

be present in court with the survivor if she wishes. The advocate can help the survivor 

prepare for the experience of being questioned. She needs to be prepared for the 

defense’s questions that are intended to confuse her, possibly impugn her charity, and 

cast doubt upon the credibility of her testimony.  She should also understand that this 

hearing, like the arraignment, might not last very long.  What might take a long time is 

the wait until her case is called.   

 

Very often, preliminary hearings for several cases are held on the same day, which 

means that there may be many people waiting.   If you can arrange for you and the 

survivor to wait in a more private room, it will alleviate some of the anxiety she might 

experience.   Take care not to discuss the case openly in a public location, even in a 

restroom.  There may be people connected with the case anywhere.  Be aware of who 

is around if the survivor needs to talk and never talk about the details of the case if the 

defense attorney is present.  A private space will also allow her to be able to express 

any emotions before facing the offender for the first time.  It is possible that the 

defendant will be waiting outside the courtroom.  If you are able to wait in an alternate 

location, be sure the prosecuting attorney knows where to find you when the case is 

called. 

 

When the survivor is called to the stand to give her testimony, she will be sworn in and 

asked to take an oath attesting that she will be telling the truth.  If she gives an untrue 

statement, she could be charged with perjury.  

 

The support of the advocate throughout the preliminary hearing process will be very 

helpful to the survivor.  It will lessen her sense of possibly feeling re-victimized by the 

court process. 
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Grand Jury 

Grand jury hearings are held only in felony cases.  A grand jury is a group of 16-23 

citizens charged with examining the evidence against a suspect to determine whether 

that person should be held for trial.  The grand jury hears testimony from the survivor as 

well as the investigating officers.  They will determine whether there is probable cause 

to return an indictment as a “true bill.” 

 

Within six months of the preliminary hearing, the case must be sent to the grand jury.  

This hearing is held in county court.  The prosecution presents its case in a closed 

session, which means that the court will be closed to those not immediately involved 

with the case.  In New York State, advocates and support persons are barred from 

being present at grand jury hearings.   The survivor will have to testify, but will not have 

to face the defendant during this hearing.  The grand jury may ask questions of the 

survivor based on the DA’s presentation of the case.  The defendant and his attorney 

will not be present at the grand jury hearing unless he exercises his right to be called as 

a witness. 

 

Indictment 

An indictment is a written accusation by the grand jury charging the defendant with the 

crime and initiating a criminal case. Charges can be reduced, the case may be 

dismissed, or it can be referred to trial.   An indictment must be handed down in order to 

proceed to a trial against a defendant for a felony. 

 

Second Arraignment 

The defendant will be taken before a county judge where the indictment is formally read 

to him.  At this time he can plead to the charges against him.  The second arraignment 

is a very short hearing, and the survivor or advocate does not need to be present.  The 

defendant will plead “not guilty,” “guilty,” “not guilty by reason of mental disease or 

defect,” or “nolo contendere” (no contest).  A plea of no contest means that the 

defendant does not admit guilt to the crime, but accepts the charges against him and 

the penalties they bring.  If the defendant pleads guilty, he is remanded to the county jail 
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until sentencing.  If he pleads not guilty, he is bound over until trial. 

 

The survivor need not attend this hearing; however, she may if she chooses.  The 

survivor or the advocate can obtain any relevant information from the district attorney’s 

office after the hearing. 

 

Pre-trial Motions 

Before a trial actually commences, there may be many proceedings held before the 

court.  The prosecuting attorney and the defense attorney have 45 days to file several 

different motions.   

 

Pre-trial motions may be brought either to allow or prevent specific evidence from being 

presented at trial, or to raise objections about the arrest, indictment, an unlawful search, 

the medical and police report, or grand jury minutes.  The motions are brought before a 

judge who determines what information is admissible in court.   

 

Some pre-trial motions, which may be filed, are: 

• motion to suppress evidence due to an illegal search and seizure 

• motion for discovery (either party may request to see evidence the 

other side may possess) motion to quash the indictment 

• motion to dismiss  

 

The survivor or the advocate need not attend these hearings, although they may choose 

to attend if desired.   

 
Pre-trial Conferences 

 

Pre-trial conferences are formally scheduled meetings between the defendant, his 

attorney, the prosecuting attorney and the judge to discuss the resolution of a case.   
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Possible resolutions include:  

• the defendant deciding to plead guilty to the charges 

• the defendant, his attorney, and the prosecutor agreeing  
 on a plea bargain   

 

A plea bargain means that the defendant agrees to a lesser charge in order to obtain 

successful case resolution on the part of prosecution and a lesser sentence for the 

defendant.  This could include pleading guilty to the same charges, would be a guilt 

plea. Contrary to the common definition of a “plea bargain” in which the object is to get a 

guilty plea to fewer or lesser charges.  A guilt plea involves the defendant pleading 

guilty to the same charges arrested for without a court trial. 

 

There may also be an agreement on recommendations for sentencing at a pre-trial 

conference. 

 

Sometimes, plea bargains can be advantageous for the sexual assault survivor.  If the 

case lacks of evidence or if the survivor is reluctant to testify, a plea agreement can be 

considered as being beneficial.  

 

Before considering a plea bargain, the prosecuting attorney should discuss it with the 

survivor.  In New York State, many prosecutors take the survivor’s opinion about the 

plea agreement into consideration.  However, it is not always the case that the 

prosecutor will act in accordance with the survivor’s wishes.  There are times when the 

prosecuting attorney will enter into a plea agreement with the defendant without 

discussing it with the survivor.  As the advocate, you may speak to the DA on behalf of 

the survivor, with her consent, about her desire to be included in the plea bargaining 

decisions.  If the district attorney fails to include the survivor, it will be useful for you to 

explain to the DA the impact of this non-consultation on the survivor.  Although your 

input may not have an impact on the current case, it may affect future cases.2  
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When a plea bargain is agreed upon, there is no trial.  However, there must be a 

hearing before a judge who will either accept or reject the agreement. 

 

Suppression Hearing 

A suppression hearing may be held just prior to trial in county court.  Its purpose is to 

show that evidence and/or statements were illegally obtained and, therefore, 

inadmissible at trial.  The survivor may or may not have to appear at this hearing. 

 

Wade Hearing 

A Wade hearing may also be held just prior to trial in county court.  The purpose of this 

hearing is to show that identification of the offender was properly made.  The survivor 

may be called to appear. 

 

Trial 

The time it takes for a case to come to trial is often between 6 months and one year.  

This is one of the most frustrating aspects of the criminal justice process for survivors of 

sexual assault. It can be a major factor in the survivor’s deciding whether or not she 

wants to report the crime to law enforcement and to proceed with legal action.  Many 

survivors wish that they could put the entire experience behind them while their case is 

slowly proceeding through the legal system.  It is during the long wait for the trial to 

begin that survivors may begin to feel, among other things, anxiety or depression, 

uncertainty about their decision to go to trial, and possibly some self-blame.  The 

advocate should keep in close contact with survivors as they wait for the trial to begin.  

The survivor may have many questions about why there are so many delays, what will 

happen during the trial, and what the outcome of the trial may be.  The advocate should 

answer the survivor’s questions to the best of their ability or obtain needed resources, 

support and encourage her so she can feel more confident about the choice she made 

to pursue justice through the criminal justice system. 
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The defense attorney and the prosecuting attorney have the right to ask to postpone the 

trial date for a variety of reasons.  Trial dates may also be rescheduled several times 

because either attorney needs more time to prepare for the trial or the date is 

inconvenient.   

 

A trial has the following stages:  

• jury selection (voir dire)  

• preliminary instructions by the court 

• opening statements 

• prosecution’s case 

• defense’s case 

• rebuttal 

• summation 

• charge to the jury 

• jury deliberations  

• verdict 

 

Jury Selection 

To qualify as a trial juror, a person must be a U.S. citizen and a resident of the country, 

between the ages of 18 and 76, in possession of her/his natural facilities and not 

incapable of rendering satisfactory service by reason of physical or mental infirmity.  

Prospective jurors must also be able to read and write English proficiently enough to 

complete satisfactorily a juror qualification questionnaire.  They must also be able to 

speak English understandably and have not been convicted of a felony. 

 

In criminal cases, a jury of 12 persons is required for felonies, while six is the number 

fixed for misdemeanor trials.  A process known as voir dire or jury selection takes place 

at the beginning of the trial.  The prosecutors and defense attorney describe the nature 

of the case and ask questions to determine the suitability of jurors.  In questioning the 

jurors about their qualifications, it may become apparent that a particular juror 

possesses a bias, prejudice or opinion that will affect his judgment.  For example, in a 
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sexual assault case a juror may feel that prostitutes cannot be raped.  Under such 

circumstances, the juror could be challenged for cause.  There is no limit on the number 

of challenges, which may be made for cause. 

 

In addition, each party has the right to exercise a certain number of peremptory 

challenges.  This allows a prosecutor or defense attorney to excuse a juror without 

having to state a reason.  The number of peremptory challenges is fixed by law and 

varies according to the type of case.  In a criminal case, each party may have as many 

as 20 peremptory challenges, depending on the seriousness of the crime.  The 

questioning process continues until the attorneys are satisfied with the composition of 

the jury or have exhausted all challenges permitted by law.  Once the full jury and 

alternates have been selected, they will be administered an oath, and the trial may then 

proceed.  The judge will give the jurors preliminary instructions concerning their basic 

functions, duties and conduct.  These include an admonition not to read or listen to 

news accounts of the trial, or to visit the scene of the alleged offense, or discuss the 

case with outsiders or fellow jurors.3

 

Opening Statements 

Both sides have the opportunity to make opening statements.  However, because the 

burden of proof rests with the people, the prosecution is allowed to begin.  The purpose 

of the opening statement is to outline the evidence expected to be introduced during the 

trial, to point out any theories of prosecution or defense and to focus the jury’s attention 

on certain aspects of the case. 

 

Prosecution’s Case 

The prosecution’s case begins by calling witnesses.  Typically, the prosecution will call 

the survivor, investigating officers, forensic personnel such as the sexual assault 

examiner or other health care professionals who examined the survivor at the hospital, 

or others who may have been witnesses to any portion of the crime.  Witnesses for both 

sides are typically sequestered at trial. This means that because the survivor is a 

witness, she may not be present during any other testimony.  The advocate may attend 
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any other parts of the trial.  However, any other testimony given should not be 

discussed with the survivor until after she has testified. 

 

In conjunction with witnesses’ testimony, the prosecution may offer pertinent evidence 

such as medical reports, photographs of injuries, or other forensic evidence.  Witnesses 

may testify about matters of fact -- that is, anything obtained by means of their physical 

senses.  Testimony usually concerns what the witnesses observed at the scene of a 

crime.  As part of their testimony, witnesses may be asked to identify photographs, 

documents, or other physical exhibits.  The questions that the prosecution asks its 

witnesses must be open ended so that the witness provides all the details based on his 

or her recollection of the events. 

 

Witnesses cannot state an opinion or give a conclusion, unless they are experts or 

otherwise qualified to do so.  Such opinion evidence generally is provided by persons 

with specialized training, such as sexual assault examiners, psychologists, or 

investigators.  A witness qualified as an expert in a particular field may give an opinion 

based on the facts in evidence and state the basis for the opinion.  An attorney may not 

ask leading questions of his own witness.  This ensures that the jury hears the facts as 

the witness recalls them. 

 

The defense may object to a particular question if it calls for an opinion, is leading, or is 

immaterial to the case.  Objections are based upon rules of evidence, and the judge will 

decide them.  If the objection is overruled, the witness must answer the question; if it is 

sustained, the witness need not answer.  Frequently, the attorney will rephrase the 

question to overcome the objection. 

 

The defense attorney has the right to cross-examine each prosecution witness. During 

cross-examination, leading questions may be asked to develop any inaccuracies or 

inconsistencies in the facts as related by the witness.  The opposing counsel is 

permitted to object to any questions, which may be improper, and the judge will rule on 

them in the same manner as on direct examination. 
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After cross-examination has been completed, the attorney who called the witness has 

the right to ask questions again on “re-direct examination.”  Generally, the purpose of 

these questions is either the rehabilitation of a witness whose testimony was weakened 

by cross-examination, or the elaboration of new facts brought out on cross-examination. 

 

At times during a trial, disputes may arise concerning a question of law or legal 

procedure.  On such occasions, the attorneys may approach the bench and confer with 

the judge out of earshot of the jurors.  Or, the judge may send the jurors from the 

courtroom while he listens to the legal argument and rules on the matter in question.  

The jury is excluded from these sessions to avoid being prejudiced or otherwise 

influenced by a discussion of matters not in evidence.  

 

After the prosecution has presented its case, the court will entertain motions outside the 

presence of the jury.  The defense attorney may make a motion to dismiss.  If the 

prosecution has not established a case, and the motion is granted, then the trial will be 

over and the charge dismissed.  If the dismissal motion is denied, the accused will then 

be allowed to present evidence in his own defense. 

 

Defense’s Case 

The defendant does not need to take the stand or offer any evidence in his own 

defense.  He is cloaked with the presumption of innocence because the burden of proof 

rests with the prosecution to prove him guilty.  The defendant also has constitutional 

protection against self-incrimination and cannot be required to testify against himself. 

 

After the defense has rested, the prosecution has the right to rebuttal.  After the rebuttal, 

the defense can call additional witnesses. 

 

(See Appendix I for Criminal Procedure Law 60.42 Rules of Evidence: Admissibility of 

evidence of victims’ sexual conduct in sex offense case, otherwise known as NYS Rape 

Shield Law.) 
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Closing Arguments 

Both parties will make closing arguments.  However, the prosecution will present its 

closing arguments first.  Closing arguments are made to present arguments about each 

side’s theory of the case. 

 

After the closing remarks, the judge charges the jury concerning applicable legal 

principles, including the defendant’s presumption of innocence and the burden of proof. 

The judge explains the application of the law to the facts of the case, and specifies the 

offenses and possible verdicts, which the jury should consider.  Jurors are also advised 

that they are the sole judges of the facts and the credibility of the witnesses, and that 

their verdict must be based upon a preponderance of evidence. 

 

The jury then retires to deliberate the case.  Court officers or attendants will wait outside 

the jury room to ensure that no one attempts to tamper with the jury.  Guilt must be 

established beyond a reasonable doubt and the verdict of all the jurors must be 

unanimous.  If necessary, the jury may return to the courtroom to have portions of the 

testimony or charge reread.  If the jury fails to reach a verdict (“hung jury”) after 

deliberating for an extensive period of time, the judge will discharge the jury and declare 

a mistrial.  The defendant may be retried on the charge before a different jury.  If the 

jury returns a “not guilty” verdict, the defendant is declared innocent and set free. If he is 

found guilty, then the judge will set a date for sentencing.  The range of possible 

sentences is established by statute and depends upon the seriousness of the crime.4   

 
Sentencing 

If the verdict is guilty, the next phase is sentencing.  Sentencing is scheduled when the 

verdict is presented to the court.  In a felony case, the court orders a pre-sentence 

investigation of the defendant through the county probation department.  The court may 

not pronounce its sentence until it has received a written report, which may include 

information about the defendant’s background including criminal, social and 

employment history, family situation, economic status, education, physical and mental 
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condition and personal habits.  This report may also contain a victim impact statement 

submitted by the survivor and/or family members.  (See Appendix J for an example of 

suggestions on completing your victim impact statement and guidelines). 

 

The judge may call a pre-sentence conference if necessary.  If the defendant has prior 

felony offenses or has other convictions on his criminal record, the judge must follow 

strict sentencing guidelines.  

 

Appeals  

After sentencing, the defense has the right to appeal the conviction to a higher New 

York State Court.  However, the prosecution cannot appeal a “not guilty” verdict 

because the defendant could not be subjected to a second trial in such an instance 

without violation of the constitutional right against double jeopardy.  Generally, the basis 

for an appeal rests on possible errors of law or procedure during trial, including 

prejudicial statements made by opposing counsel.  For example, the defense may 

argue in their appeal that the defendant was denied his constitutional rights, or that 

improper legal proceedings were conducted during the trial, or that the sentence was 

excessive. 

 

Reactions of the Survivor in the Courtroom 

As you wait with the survivor and significant others for court to begin, you should be 

conscious of their individual needs.  Different people have different ways of handling the 

stress of waiting.  Some will want to share their feelings with you.  Some would rather 

talk about anything else to keep their minds from what is about to happen.  Others 

prefer to go over all the details to prepare themselves for testifying.  And others will 

want to sit in total silence.  You should be prepared to adapt your behavior, depending 

on the needs of the individuals concerned. 
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Some common reactions that survivors experience in the courtroom are: 
 
Fear   They have heard horror stories about how victims are treated in the 

courtroom by defense attorneys and judges.  They may be terrified of 

seeing the offender again.  You can help to calm those fears by being a 

reassuring voice and providing information about what is going to happen. 

Your presence will provide support. 

 

Shame     In the courtroom, the defense will try to prove a survivor is mistaken or 

lying about the assault.  The defense may try to imply that she “asked for 

it.”  The survivor may feel that everyone doubts her story.  Try to help her 

see that her sense of shame is not supported by what actually happened. 

Reiterate that she has done nothing wrong.  Try to help her see that many 

others do not doubt her story.  The defense attorney’s responsibility in the 

courtroom is to defend his client -- the defendant -- which usually includes 

attempting to cast doubt upon the survivor’s credibility.  In this age of DNA 

testing, the defendant often cannot deny that sex occurred.  The 

defendant’s lawyer therefore often focuses on disproving the survivor’s 

account that the sex was non-consensual. 

 

Guilt The survivor will be questioned repeatedly about the details of her allegations.  

The survivor may begin to wonder if she did cause the assault in some way, or, if 

she could have done something to prevent it.  Inappropriate self-blame may 

cause feelings of guilt. You can help by expressing your support and belief in her 

and the appropriateness of her actions. 
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As the advocate, your role in the courtroom is always one of supporting the survivor.  

You are there to help her face the courtroom experience.  You will want to pay attention 

to her as she gives her testimony and make eye contact with her if she looks at you.  

Because the survivor may be looking to you for reassurance, remember that your 

behavior can be an emotional trigger for her.  When seated in the courtroom: 

• Do not gesture, gasp, or react noticeably in any manner in response to 

anything said by witnesses or attorneys.   

• Maintain a composed demeanor and noncommittal behavior, both verbally 

and through body language.   

• If you must communicate with someone, whisper quietly or write notes.   

• Do not draw attention to yourself, especially in the presence of a jury.   

• Be careful not to nod or shake your head in response to answers given by 

the survivor on the stand because the defense could accuse you of 

“coaching the witness” and have you removed from the courtroom. 5 

After the survivor has testified, she will leave the courtroom. You should accompany her 

to a private location and wait with her until the DA informs you that you can leave court 

for the day. You should talk with the survivor about how she feels.  Be supportive as she 

shares her thoughts with you about the experience of testifying.  Give her positive 

feedback and congratulate her on having the courage and strength to come this far.  

 

It is important to remember that your demeanor in the courtroom is as important as the 

survivor’s.  You are representing the agency you work for as well as this survivor.  As 

the advocate, the way you present yourself, your behavior, and what you say will all 

impact others’ opinions of you. The conduct you display will help reinforce the positive 

relationships you form with court personnel -- judges, court clerks, and prosecutors.   It 

is critically important for you to display your highest standards of professionalism while 

in court with each sexual assault survivor.  

 

Misdemeanor Case Process 6

A misdemeanor is a crime that is punishable by confinement to a county jail or other 

facility for up to one year.  A sentence for a misdemeanor crime may also include 
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probation, restitution, counseling, community service, fines, and payment of court costs. 

 

The procedure for misdemeanor crimes is slightly different from the felony case 

process.  The defendant’s first appearance in court is the arraignment.  The survivor 

does not have to attend this hearing. 

 

The order of events in a misdemeanor case is as follows: After the defendant is 

arrested on the basis of a DA’s complaint, summons, or on a warrant for arrest, the 

offender goes before a judge for arraignment.  At the arraignment, the defendant enters 

a plea.  If he enters a “guilty” plea, he is convicted and sentenced.  However, in most 

cases a judge will advise against a guilty plea at the arraignment especially if the 

defendant does not yet have legal counsel.  If he enters a plea of “not guilty”, bail is set, 

and the case is scheduled for trial.  Before trial there will be a pre-trial conference.  

Misdemeanors rarely go to trial.  They are usually resolved through plea bargains. 

The advocate’s role in misdemeanor cases is essentially the same as in felonies.  Since 

survivors rarely testify in misdemeanor cases, the prosecuting attorney may not need to 

meet to discuss the case with survivors as is done in the preparation of a felony case.  

However, the survivor retains the same right to be informed of the case progress and 

decisions made on pleas. 

 

The advocate’s role in a misdemeanor case will therefore be very important in 

encouraging the district attorney to relate to the survivor concerning the case and its 

progress.  If you have a good relationship with the prosecutor, finding out information 

about a client’s case will be easier.  As the liaison between the survivor and the DA, you 

may want to request a meeting with prosecutor to discuss the case.  Most prosecuting 

attorneys will be sensitive and cooperative when you approach them about a 

misdemeanor case. Many offices employ a crime victim specialist or witness assistant 

whose role is to meet with survivors or be available to answer questions regarding a 

case. 
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Your role in the criminal court process for both felonies and misdemeanors is to assist 

the sexual assault survivor.  As the advocate, you play a critical part in the survivor’s 

healing and recovery from the trauma of sexual assault.  You are there to support her, 

answer her questions, and help her in any way so the court process is demystified. 

  

    
 

1 The New York State Bar Association. (1993). The courts of New York: A guide to court procedures. 
2 Ibid. 
3 Ibid. 
4 Ibid. 
5 The Wisconsin Coalition Against Sexual Assault. (1994).  Sexual Assault Legal Advocate Manual. 
6  Ibid. 



 
Chapter 6 

 Family Court Procedures 
 

In this chapter, you will find information on… 
 

• Preliminary Procedure 
• Who’s Who in the Courtroom  
• Hearings 
• Juvenile Delinquency Proceeding 

 
        

Family court is a civil court.  Its purpose is to take action when certain offenses occur in 

the lives of children, parents and spouses.  The court has a wide range of powers to fit 

the particular needs of the people who come before it. 

 

As the advocate, you should understand the laws and procedures of family court.  

Although you may not be frequently involved in cases occurring in family court, you 

need to have a basic understanding of family court’s purpose to answer the questions of 

a survivor whose case is referred to that court system.  If the survivor’s case goes to 

family court, you will be helpful to her by playing the same roles you would in a criminal 

court case: accompanying her throughout the process; explaining each step of the 
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process; encouraging family court to understand the survivor’s needs and experience; 

and advocating for her rights throughout the process. 

 

The criminal courts and family courts have concurrent jurisdiction over family offenses. 

A family offense is any alleged act that fits the Penal Law definition of the following 

crimes, and is committed between certain parties as described below: 

• disorderly conduct 

• harassment in the 1st degree; stalking in the 2nd degree; 

• aggravated harassment in the 2nd degree (telephone or written harassment); 

• menacing in the 2nd degree (stalking or a violation of a “stay away” provision of 

an Order of Protection) and in the 3rd degree; 

• reckless endangerment; 

• assault in the 2nd / 3rd degree; and 

• attempted assault in the 2nd/ 3rd degree 

          

These offenses become defined specifically as family offenses when they are 

committed between spouses or former spouses; between parent and child; or between 

members of the same family or household. When anyone, no matter what age, is 

sexually assaulted by a perpetrator who is under sixteen, family court will have 

jurisdiction over the case. 

 

Petitioners may file the case in family court and also proceed with criminal action in 

criminal court if they choose.  The petitioner may be: the victim, any person in relation to 

the victim, an authorized agency, association, society or institution, a police officer, or 

any person acting on the courts behalf.  Both courts can issue orders of protection, but 

the criminal court may also bring criminal charges against the respondent.  A sexual 

assault survivor has the opportunity to file charges against her offender in family court if 

he is a current or former spouse, has a child in common, or a member of the household 

in which she resides. 
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Preliminary Procedure 

Family court intervention is initiated by the filing of a petition containing the following: 

1. an allegation that the respondent committed a family offense as defined 

above; 

2. the relationship of the alleged offender to the petitioner; 

3. the names of all the children in the family or household and their 

relationship to the petitioner and the alleged offender; 

4. a request for an order of protection or the use of the court’s conciliation 

procedures; 

5. an allegation as to whether any accusatory instrument alleging an offense 

has been verified; 

6. the notice given to the victim. 

 

If the incident was reported to the police, the petitioner should bring the police report to 

court if possible.  

 

When the petition is filed, the judge may issue either a summons for the respondent to 

appear in court on a certain date, or a warrant for his arrest, depending on the 

circumstances.  On the day the petition is filed, the judge may also issue a temporary 

order of protection.  The court will give the petitioner instructions concerning how the 

summons, petition and order of protection are to be served (delivered to) the 

respondent, including the right to have the police department serve the summons, 

petition and order. 

 

When family court is not in session, an arrest and initial appearance by the defendant or 

respondent may be made in criminal court for the purpose of issuing a temporary order 

of protection (TRO) or modifying such an order that was issued by family court. 

 

The court may order that a family offense be prosecuted in the appropriate criminal 

court.  Simultaneously with the transfer of proceedings, the family court may issue or 
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continue a temporary order of protection.  Rules will be established for record sharing 

and other communication between the family and criminal court. Uniform temporary 

orders of protection and order of protection forms are used throughout the state, and 

they provide information to a statewide-computerized registry. 

 

When the respondent is brought before the court -- by the summons, warrant, or 

voluntarily -- the court will: 

• advise the parties of their right to counsel; 

• provide the respondent with a copy of the petition;  

• then either release the respondent on his own recognizance pending further 

appearances,  

• direct that the respondent post bail,  

• or have the respondent remanded to the custody of the appropriate law 

enforcement official until bail is posted.   

If bail or incarceration has been directed, a hearing will be held within a reasonable 

amount of time. 

 

When the respondent (the offender) appears before the court, the court will advise that 

the petitioner may:  

1) continue the petition in family court;  

2) have the allegations heard in an appropriate criminal court; or  

3) proceed concurrently in both family and criminal court. 

 

When both parties appear in court, the court will inquire about the existence of any other 

order of protection.   In cases of family violence, the court is authorized to permit the 

victims/petitioners to keep their addresses confidential. 

  

 

 

Rules of the court for preliminary procedure:  
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The court may authorize probation (with two successive extensions) which will not 

prevent the survivor who wishes to file a petition from having further access to the court. 

The probation service is not authorized to compel any person to appear at any 

conference, produce any papers, or visit any place.  If an agreement to stop offensive 

conduct is reached, it must be submitted in writing to the court for approval.  Upon 

approval, the court without further hearing may issue an order of protection in 

accordance with the agreement.  (See Appendix F for Family Court Diagram.) 

  

Who’s Who in the Courtroom 

 

Judge:  The judge is in charge of the hearing (trial).  He or she listens to witnesses, 

examines evidence, and then decides if the case has been proven. 

 

Hearing Examiner:  Support cases (petitions filed seeking support for a child or 

spouse) and paternity cases (petitions filed requesting the court to enter an order 

declaring someone to be the father of a child) are heard by hearing examiners. 

 

Court Clerk/Court Assistant:  The court clerk or court assistant sits near the judge or 

hearing examiner and prepares court orders for the judge or hearing examiner to sign. 

 

Assistant District Attorney:  In some counties in New York City, in juvenile 

delinquency cases involving children between the ages of 13 and 15 who are accused 

of committing certain serious or violent acts, an assistant district attorney prosecutes the 

case in the family court. 

 

Assistant Corporation Counsel:  An attorney from the New York City Law 

Department, who prosecutes juvenile delinquency cases, and may also represent the 

petitioner in some support cases and paternity cases and in family offense cases if 

assigned by the judge. 
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Law Guardian:  A law guardian is a lawyer assigned by the judge to represent a child in 

a family court. 

 

Guardian Ad Litem:  A guardian ad litem is a person assigned by the judge to act in 

place of a parent for a child whose parents are required to appear in court but are not 

available to appear, or assigned for an adult who is mentally or physically unable to 

speak for himself or herself in court. 

 

Assigned Counsel:  In some family court cases, the judge or hearing examiner may 

assign a lawyer to represent an adult party who cannot afford to hire a lawyer, at no 

cost. 

 

Referee:  Some cases such as custody and visitation are conducted by a referee who 

may hear and decide the case, and issue orders. 

 

Petitioner:  The person or agency (such as child protective services) filing the petition. 

 

Respondent:  The person or agency against whom the petition is filed. 

 

Court Officer:  Uniformed court officers are assigned to every courtroom and hearing 

room.  They are responsible for security throughout the building, and also call the 

parties into the hearing rooms when the judges or hearing examiners are ready to hear 

each case. 

 

Interpreter:  The court provides interpreters for people who come for court cases and 

have difficulty with English.  Spanish interpreters are usually available daily in many 

courthouses, as well as interpreters of many other languages, including sign language 

for the hearing-impaired, may be ordered by the court. 
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Court Reporter:  Records are kept of all testimony and statements made during court 

hearings.  In some courtrooms, court reporters take notes during the hearing, using a 

machine similar to a typewriter, and may then be asked to type a “transcript” - a word-

for-word report of what is said during a proceeding.  (Hearings before hearing 

examiners and some hearings before judges are recorded on tape-recorders.) 

 

Probation Officer:  Probation officers work for the Department of Probation and 

prepare reports for judges about the people involved in the cases.  The probation officer 

assigned to the courtroom is called a court liaison officer (CLO). 

 

Caseworker:  Social service agency caseworkers assigned to work with families bring 

case records to court and testify during hearings. 

 

The Family Court Act gives the family court power to hear certain types of cases.  As 

each case is filed in the court, it is assigned its own docket number.  A case is filed in 

the county where one of the parties lives. The case will then be assigned to an 

investigator. 

 

Every police officer, peace officer, or district attorney investigating a family offense 

under this article is required immediately to give the victim written notice (provided in 

English or Spanish or, if necessary, the notice should be read to the victim) of the legal 

rights and services available to them as victims of a family offense.  The notice will 

include information about the responsibility of the investigator to help the victim make 

arrangements to get to a safe place, information on the victim’s right to counsel, on filing 

a criminal complaint, temporary orders of protection, the impact on child custody, and 

information about the resources available to the victim in that community, including the 

rape crisis program if appropriate. 

 

Proceedings will be held in the county in which the acts allegedly occurred or in which 

the family or household resides. 
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Hearings 

 

Fact Finding Hearing: This is a hearing to determine whether the allegations of a 

petition are supported by a fair preponderance of evidence.  The petitioner must testify 

and prove the case.  Both parties have the right to present witnesses and evidence, and 

to cross-examine each other and the witnesses.  No statement made during a 

preliminary conference may be admitted into evidence at this hearing.  If the judge 

decides that the petitioner has failed to prove the case, the judge will dismiss the 

petition.  If the judge decides that the alleged incident did occur, then the court will hold 

a dispositional hearing and may commence to decide what action the court should take. 

 

 

Dispositional Hearing: This is a hearing to determine what order of disposition should 

be made.  Only competent material and relevant evidence may be admitted to these 

hearings.  The court may adjourn either “hearing for good cause shown on its own 

motion” or “on motion of either party”.  The petitioner and respondent may have a friend 

or relative present in the courtroom; that individual must be a non-witness. 

 

Family court is usually open to the public.  However, the judge or hearing examiner 

presiding over each case has the authority to exclude the public from the courtroom 

depending upon the nature of the case or the privacy interests of the parties.  Usually 

support people, such as advocates, are allowed to be present with any party involved in 

the court procedure if the party requests it. 

 

People who have been scheduled to appear in court are expected to arrive at court on 

time.  If a party is not present when the case is called into the courtroom, the judge or 

hearing examiner may proceed and decide the case in that person’s absence, or may 

dismiss it.  Each person involved in a case must understand that although they arrive 

early, they will be required to wait until their case is called. 
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Each family court building has a child waiting area, where children may wait while a 

case is being heard in court. 

 

Possible Dispositions  
Order of Disposition: calls for the dismissal of the petition if the allegations are not 

established, or; suspension of judgment for no longer than six months; places the 

respondent on probation for a period no longer than a year; requires the respondent to 

participate in a batterer education program or offender treatment program, or; directs 

payment of restitution in an amount not to exceed $10,000. 

 

S 842 - Order of Protection: An Order of Protection under S841 establishes conditions 

that last from two years to five years, depending upon the existence of aggravating 

circumstances.  An order of protection will specify if an order of probation is in effect. 

Any order of protection issued may require the petitioner or the respondent to:  

• stay away from the home, school, business, or place of 

employment or any other specified location of any other party 

• to permit a parent, or a person entitled to visitation by a court order 

or a separation agreement, to visit the child at stated periods 

• to refrain from committing a family offense 

• to permit a designated party, at a specified time, to enter the 

residence in order to remove personal belongings not involved in 

this proceeding or any other proceeding 

• to refrain from commission or omission of acts that create an 

unreasonable risk to the health, safety, or welfare of a child 

• to pay the reasonable counsel fees and disbursements involved in 

obtaining/enforcing the order of the person who is protected 

• to require the respondent to participate in a batterer’s education 

program or sex offender treatment designed to help end violent 

behavior 
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• to provide, either directly or by means of medical and health 

insurance, for medical care expenses arising from the incidents 

forming the basis for the issuance of the order 

• to observe such other conditions as are necessary to further the 

purposes of protection

If a person obtains an order of protection in one state and leaves the state, the law 

requires that all other states give full faith and credit to the order.  Full faith and credit 

means that it is enforceable in all states.  However, each state has its own laws and 

procedures.  New York has a computer system in which orders are registered. 

Any person with a valid order of protection who relocates to another state should inquire 

as soon as possible at a court or law-enforcement agency for instructions on the 

registration and enforcement of orders in that state. 

 

If the respondent violates the order of protection, the petitioner may contact the police 

who are required to arrest the respondent.  The petitioner may also file a petition 

claiming a violation in either the family court or the criminal court.  The violation petition 

and a summons must be served upon the respondent by police, or the court may issue 

a warrant for the respondent’s arrest. 

 

The parties appear before the court to determine whether the respondent disobeyed the 

order of protection.  If the petition that the order was violated is not proven, the court will 

dismiss the petition.  If the court finds that the respondent violated the order, the court 

holds a dispositional hearing to determine what action should be taken against the 

respondent.  The probation department may be asked to investigate possible 

dispositions and make a recommendation to the court.   

 

If the court is satisfied by the evidence that the respondent has willfully failed to obey 

any such order, the court has several options: 

• to modify an existing order 

• to make a new order of protection 
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• to order a forfeiture of bail 

• to order the respondent to pay the petitioner’s necessary and reasonable 

counsel fees in connection with the violation petition 

• to commit the respondent to jail for a term not to exceed six months 

(incarceration may be served upon certain specified days or parts of days 

as the court may direct) 

• and the court may, at any time, within the term of such sentence, revoke 

such suspension and commit the respondent for the remainder of the 

original sentence.  

If the court determines that the willful failure to obey a court order involved violent 

behavior constituting the crimes of menacing, reckless endangerment, assault or 

attempted assault and if such a respondent is licensed to carry, possess, repair and 

dispose of firearms, the court my also immediately revoke the license and arrange for 

the immediate surrender and disposal of any firearms the respondent owns or 

possesses. 

 

After a case has been completed and a final decision has been made, each party has 

the right to appeal the judge’s decision, asking a higher court to review the evidence 

and any testimony presented at the hearings.  Decisions made by hearing examiners 

are appealed by filing an objection to the decision.  Then a family court judge reviews 

the hearing examiner’s decision and order.  An appeal may result in a decision being 

affirmed (left as is) or modified, or reversed.  

 

The court records of family court proceedings are not open to public inspection.  

However, the court may permit access to records where appropriate.  Persons directly 

involved with a case who wish to obtain a copy of a court order may request a copy at 

the record room of the courthouse where the case was heard; proof of the person’s 

identity is required. 

 

Juvenile Delinquency Proceedings 
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When a person who is under 16 years old, but is at least 7 years old, commits an act 

that would be a crime if he or she were an adult, and is then found to be in need of 

supervision, treatment or confinement, the person is called a juvenile delinquent.  The 

act committed is called a delinquent act.  All juvenile delinquency cases are heard in 

family court.   

 

Children aged 13-15 who commit more serious or violent acts may be treated as adults 

and have their cases heard in supreme court.  However, these cases may also be 

transferred to the family court.  If the child is found guilty, this individual is called a 

juvenile offender and is subject to more serious penalties than a juvenile delinquent. 

 

In New York City, a prosecuting attorney from the city’s law department -- the assistant 

corporation counsel--presents juvenile delinquency cases.  In other parts of the state, 

juvenile delinquency cases are presented by DAs.  An assistant district attorney 

presents cases involving juvenile offenders, and some juvenile delinquency cases 

involving certain serious crimes (called designated felonies).  The prosecutor prepares a 

petition against the child containing a description of the acts he or she is accused of 

committing.  The accused child is called the respondent.  The victim in the case is called 

the complainant. 

 

A child who has been arrested and held may be brought directly to family court by the 

police, or, when court is not in session, may be held overnight in a detention center until 

the next court day.  A child may also be arrested and released after being given an 

appearance ticket directing him or her to appear in court on a certain date.   

 

In court, the child and his parent or guardian are given a copy of the petition.  The child 

must have a lawyer representing him or her.  If the parent or guardian cannot afford to 

hire a lawyer, the court will assign a lawyer to represent the child free of cost. 

 

In a juvenile delinquency case, the trial is called a fact-finding hearing.  A fact-finding 
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hearing is the same as a criminal trial, but without a jury.  The judge decides whether 

the child committed the acts described in the petition.  If the court decides that the child 

must be held in detention (remanded) while waiting for the fact-finding hearing, a 

probable cause hearing may be held to determine whether there is good cause to hold 

the child in detention.  There is no bail set in juvenile delinquency cases in family court.   

 

Other hearings which may be scheduled concern the evidence which the prosecutor 

may wish to use in the fact-finding hearing.  The prosecutor must give certain police 

reports and other documents to the respondent’s lawyer so that the respondent can 

prepare his or her defense. 

 

At the fact-finding hearing, the prosecutor must prove its case through witnesses and 

other evidence.  The respondent’s attorney may cross-examine the witnesses and other 

evidence for the respondent.   If the presentment agency proves the case beyond a 

reasonable doubt, the judge makes a finding that the respondent committed some or all 

of the acts described in the petition.  If the case has not been proven, the judge will 

dismiss the petition. 

 

If a finding is made, the judge will schedule a dispositional hearing and order the 

Probation Department to investigate the respondent’s home and school behavior.  The 

judge may order an evaluation by a mental health service provider.  The court may 

either remand the respondent to a detention facility or parole (release) the child to the 

custody of his or her parent or guardian until the dispositional hearing. 

 

At the dispositional hearing, the judge decides whether the respondent is a juvenile 

delinquent in need of supervision, treatment, or confinement (placement).  During the 

hearing, the judge hears testimony from the probation officer about the respondent’s 

previous behavior in school and at home, and any previous court cases involving the 

respondent.  The respondent’s parents or guardians and other persons with information 

helpful to the court may testify. 
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The probation officer may recommend that the respondent be permitted to live at home 

without court supervision, but with certain conditions set by the court (a conditional 

discharge); or that he or she be supervised by the Probation Department while living at 

home (an order of probation); or that the court place the respondent in a facility away 

from home, such as a group home or secure facility.  The respondent may also be 

ordered to pay for damage to the complainant’s property. 

 

The judge decides which disposition would meet the needs of the respondent and signs 

a dispositional order.  Even if there is a finding that the respondent is not in need of 

supervision, treatment or confinement, the petition must be dismissed.  The petition may 

also be dismissed after the court has ordered an adjournment in contemplation of 

dismissal (ACD).  An ACD means that case is on hold for up to 6 months to decide 

whether it should be dismissed. 

 

If the respondent does not obey the conditions of his or her dispositional order, the 

probation officer or placement agency may file a violation petition, and a new 

dispositional hearing may be held.  If the violation is proven, the judge can order a 

different disposition.  

 

More information on Family Court procedures can be found at: 
http://www.courts.state.ny.us/kiosk/kiosk.htm

 

 

 

 

http://www.courts.state.ny.us/kiosk/kiosk.htm


 
 

Chapter 7 
 Sexual Harassment 

 

In this chapter, you will find information on… 
 

• What Sexual Harassment is 
• Laws about Sexual Harassment 
• Reasons a Person May be Reluctant to Report 
• What a Victim of Sexual Harassment can do  
• Non-Legal Concerns for the Sexual Harassment Survivor 

 
 

Despite the recent attention given to sexual harassment, most victims are still reluctant 

to come forward to ask for help or to file complaints against their harassers.  When rape 

crisis programs get calls from those dealing with sexual harassment the callers tend to 

be seeking advice on their options and where they can get help.  This chapter will help 

you as an advocate understand the legal remedies available to victims of sexual 

harassment. 

 

As the advocate, you need to be able to explain the laws prohibiting sexual 

harassment in the workplace and schools, and help those being harassed locate 

the appropriate agency or agencies that can help victims. You may also want to 

direct the victim to an attorney who specializes in sexual harassment cases for 

advice on her situation. 
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Facts about Sexual Harassment: 
• A U.S. Department of Labor publication quotes a study showing that 50 to 80 

percent of American women experience some form of sexual harassment during 

their academic or work lives. 1In 2002, 14,396 complaints of sexual harassment 

were made to the Equal Employment Opportunity Commission (EEOC), either 

directly or through state and local reporting agencies. 2  In a survey of 9,000 

clerical and professional women, 92% of the respondents experienced overt 

physical harassment, sexual remarks and leering, with the majority regarding this 

behavior as a serious problem at work. 3   
 

• In a Minnesota survey of high school students, 80% were aware of sexual 

harassment occurring in their schools; 75% were aware of sexual harassment 

between students and 50% were aware of sexual harassment of students by 

faculty. 4 

 

• An American Association of University Women (AAUW) study found that 76% of 

boys reported having been sexually harassed.  Most of the boys said that the 

harassment wasn’t physical, but verbal, being called “gay” or “faggot”. 5 

 

What is Sexual Harassment? 

Sexual harassment is any repeated unwanted verbal or physical sexual advance, a 

sexually explicit derogatory statement, or sexually discriminatory remark made by 

someone in the workplace or in an academic situation, which is offensive or 

objectionable to the recipient, or which causes the recipient discomfort or humiliation, or 

which interferes with the recipient’s job performance.   Sexual harassment may include: 

• verbal harassment or abuse of a sexual nature 

• unnecessary touching, patting, or pinching 

• subtle pressure for sexual activities 

• leering at a person’s body 
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• physical contact that is sexua

• telling sexually explicit jokes 

 

As with other forms of abuse, sexual harassment is a method used to exert power over 

a “target” and usually causes the victim to feel powerless, particularly if the institution

which the harassment occurs does not stop the behavior.  These behaviors and the 

resulting emotional, psychological, and/or physical effects serve particularly to restrict 

women

w

 

What Does the Law Say about Sexual Harassment? 

Sexual harassment is a form of sex discrimination that is illegal in both workplaces

schools receiving federal funding. The EEOC is the Federal agency c

e

 

Unwelcome sexual advances, requests for sexual favors, and oth

conduct of a sexual nature constitute sexual harassment when: 

Submission to such conduct is made either explicitly or implicitly a term or 

condition of an individual’s e

quid pro quo  harassment); 

Submission to or rejection of such conduct by an individual is used as

for  employment or academic decisions affecting such individual, or; 

Such conduct has the purpose or effect of unreasonably interfering with an 

individual’s work performance or cre
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working or academic environment. 

 

 

bmit to devastating and 

trusive discovery into many aspects of his or her personal life. 

 

 

about the NYS 

uman Rights Law and federal complaint process (See Appendix L). 

on 

the 

tion under any education program or activity receiving Federal 

nancial assistance.” 7

xual 

staff 

re responsible for providing a harassment-free environment for their students and staff. 

 

In 1991, the Civil Rights Act was amended to allow for the award of compensatory and 

punitive damages for intentional sex discrimination, including sexual harassment.  The

Civil Rights Act provides that, for claims of sex discrimination, there are limits on the 

amount of compensatory and punitive damages that a successful plaintiff might recover.

 Sexual harassment litigation continues to be problematic for most victims.  It may take 

years for a suit to be settled, and it often requires the victim to su

in

 

New York State Human Rights Law §296 also recognizes sexual harassment is illegal

sex discrimination.  However, it does not provide for the award of punitive damages.  

The New York State Division of Human Rights is the agency responsible for handling

sexual harassment cases and is headquartered at One Fordham Plaza in the Bronx 

(718) 741-8400 with regional offices around the state.   To learn more 

H

 

Schools supported by federal funds must comply with Title IX of the Federal Educati

Amendments of 1972.  Title IX states, “No person in the United States shall, on 

basis of sex, be excluded from participation in, be denied the benefits of, or be 

subjected to discrimina

fi

 

In the school setting, sexual harassment is defined as unwanted and unwelcome se

behavior that interferes with one’s right to get an education or participate in school 

activities.  It can occur from student to student, staff to student, student to staff, or 

to staff.  Sexual harassment laws cover extracurricular activities and other school-

related programs as well as the academic day.  Under the law, school district officials 

a
8
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ea ns why it may be difficult for someone to speak up about or report 

the harassment: 

 lowered grade,  

ctivity, etc. 

  

 costs of the process 

• embarrassment

• shame

• 

• hat one’s sexual preference or 

ening conditions 

for fellow employees) 

hts, and resources 

 are several steps you can advise a victim to follow if she is being sexually 

arassed.  These are preliminary steps any victim of harassment (of any kind) should 

take. 

 

1)  

.  The harasser should be told that if the 

behavior continues, the victim will file a complaint with a supervisor or the 

school or college administrator. 

Reasons a Person May be Reluctant to Report Sexual Harassment 
There are many r so

 

• fear of employment loss 

• fear of academic retaliation including

      exclusion from class or a

• fear of being disbelieved 

• fear that the situation will become worse

• fear of the potential 

 

 

lack of a grievance procedure in their workplace or school 

compounding issues (e.g., fear t

immigration status will become public, or fear of wors

• lack of knowledge about laws, rig

 

What Can a Victim of Sexual Harassment Do? 

There

h

The victim should tell the harassing person that his or her actions are 

inappropriate and unwelcome.  The person should be confronted directly 

and seriously in a neutral setting
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2)  The victim should tell the harasser in writing that she objects to the 

specific behavior or material.  The letter should describe the specific 

things which are offensive or upsetting and keep a copy. 

 

3)   The victim should speak to her supervisor or designated representative. If 

the harasser is her supervisor, she should speak to that person’s 

supervisor.  The victim should keep notes concerning this contact. 

 

4)  The school or workplace grievance policy must be followed. 

 

5)   If a written complaint is filed, the victim need to follow up at the stated time 

periods and keep the office informed of any additional unwelcome acts. 

 

6)   The victim should keep a written log of what is happening.  This log can 

include direct quotes, patterns of the harassment, dates and times, places 

and persons involved, as well as others who may have witnessed the 

behavior.  She should save any letters, cards or other evidence that the 

harasser sends. 

 

7)   The victim should refer others who have ever experienced similar behavior 

to also discuss it with the appropriate representative. 

 

It is also important to advise the victim to seek legal advice from a practicing attorney 

who deals with sexual harassment claims.  There is a possibility that there may be 

others who have filed complaints against the same employer, which would mean that 

the victim is part of a class and creates an opportunity for a class action suit.  Another 

possibility is that the attorney may be able to complain informally and get the attention 

of the employer quickly.  As the advocate, it will be helpful for you to identify an attorney 

in your county who has expertise in this area and would welcome referrals. The Legal 

Project (518) 435-1770 is available for consultations to all rape crisis programs in the 
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state and may be able to refer you to attorneys in your area.  Another source of local 

referrals is the Legal Aid Society, however be aware this is a specialty area of law that 

may not have practitioners all across the state. 

 

If the person you are assisting chooses to file a complaint within the workplace, school 

or with the EEOC, support her in securing a response which includes these elements: 9

• The complaint should be taken seriously. 

• The complaint should be handled promptly. 

• The survivor should be treated with respect. 

• The process should be fair and objective 

• The survivor’s communications should be treated as confidential. 

• The process and all its steps should be clear to the survivor. 

 

An investigation of a sexual harassment complaint should include: 

• Interviews with all parties concerned by a designated representative.  

Often this is someone in the human resources department in workplaces 

and the counseling office at schools.  

• Instructing the alleged harasser not to discuss the situation with others. 

• Assurances that there is no retaliation against the target, witnesses, or the 

accused. 

• Thorough evaluation of the evidence. 

• Prompt and appropriate action after a decision. 

• Notification to all involved, ensuring that regardless of the outcome, the 

person making the complaint must not feel threatened in the future. 

 

A survivor of sexual harassment needs to know that if she attempts to make a complaint 

and is not taken seriously, or if the complaint is not adequately responded to or 

resolved, she should consider seeking assistance from an outside agency such as the 

NYS Division of Human Rights or federal Equal Employment Opportunities Commission. 
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If the sexual harassment complaint process is not responsive to the survivor’s needs, 

the advocate should contact the responsible agency (with the client’s written 

permission) to reinforce the survivor’s concerns to attempt to improve the process. 

 

Non-Legal Concerns for the Sexual Harassment Survivor 

Like all sexual assault survivors, victims of sexual harassment may experience the 

emotional and physical effects as a result of the harassment, including:  

• Psychological reactions: depression, anxiety, anger, fear, insecurity, 

embarrassment, confusion, feelings of powerlessness, shame, guilt, self-

blame, and isolation. 

 

• Physiological reactions: headaches, gastrointestinal distress, lethargy, 

weight fluctuations, sleep disturbances, phobias and panic reactions, and 

sexual problems. 

 

• Academic or career-related effects including: decreased job or school 

satisfaction, absenteeism, unfavorable performance evaluations or 

grades, stress-related drops in academic or work performance, withdrawal 

from school or work, changing career or academic goals. 

 

A prompt and appropriate response to a sexual harassment complaint will assist greatly 

in the healing process for a sexual harassment survivor.  During this time, it is critical 

that she seeks and receives support from those around her, such as family, friends, 

coworkers, supervisors, fellow students, and school personnel.  Information about 

sexual harassment will help her to understand that it is not her fault and provide her with 

the options that may exist for taking action and protecting herself.  You can play a very 

important role in providing support, validation, and information throughout the process.  

If you find yourself working with a client around a complicated issue of sexual 
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harassment, do not hesitate to seek help from outside agencies. 

 
 

1 Hughes and Sandler. (1986, 1988); U.S Merit Protection Board (1987), as cited in “Facts about sexual 
harassment,” U.S. Department of Labor. 
 
2. EEOC. Unpublished statistics for Fiscal Year 2002  (http://www.eeoc.gov/types/sexual_harassment.html

3. McKinney, Kathleen. (1991). “Sexual Harassment: Myths and Realities in Sexual Coercion.” Lexington 
Books. 

4 Strauss, Susan. (1992) Sexual Harassment and Teens.  Free Spirit Publishing 
 
5. Shannon, Salley. (November 1993). “Why Girls Don’t Want to Go to School,” Working Mother Magazine, 
p.59.       

6. Supporting Survivors of Sexual Assault: A Journey to Justice, Health and Healing.  A Publication of the 
Massachusetts Department of Public Health in Collaboration with The Massachusetts Coalition Against 
Sexual Assault. 

7. Stein, Nan & Sjostrom, Lisa. (1994). Flirting or Hurting? Washington D.C.: National Education 
Association and Wellesley College Center for Research on Women, p.39. 

8. Ibid. 

9. Supporting Survivors of Sexual Assault: A Journey to Justice, Health and Healing.     Publication of the 
Massachusetts Department of Public Health in Collaboration with The Massachusetts Coalition Against 
Sexual Assault. 

http://www.eeoc.gov/types/sexual_harassment.html
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Chapter 8 
Health Advocacy for Sexual Assault Survivors 

 

In this chapter, you will find information on… 
 

• The Advocate’s Role in a Health Care Setting 
• Collection of Evidence 
• Follow-up Health Care 

 
 

Some programs may elect to have their health care advocacy provided by someone 

other than the legal advocate.  Many programs, however, include health care advocacy 

within the scope of the legal or general advocates’ responsibilities. Therefore, some 

advocates may accompany survivors to a sexual assault examiner (could also be called 

SAFE, SAE, SART) program or the emergency department of the local hospital.  Before 

doing medical advocacy, the advocate should be familiar with the scope of the forensic 

exam, hospital policies, Department of Health (DOH) Protocol on the Acute Care of the 

Adult Patient Reporting Sexual Assault, Child and Adolescent Sexual Offense DOH, 

Minors Rights, and the procedures involved in evidence collection and handling of that 

evidence.  It is important to relay this information to the survivor so she can make 

knowledgeable choices about the immediate and follow up care that can be provided to 

her.  A supportive person at the hospital will help the survivor begin to regain a sense of 

control and empowerment.  The initial response a victim receives when seeking 

services or reporting a crime has a profound influence on her or his recovery.  If the 

survivor chooses to report the crime to the police, the advocate may want to remain 
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available to the healthcare facility and law enforcement. 

 
The Role of the Advocate in a Health Care Setting 
 
Often, victims are in a crisis state immediately following a sexual assault.  There are 

three primary coping styles people in crisis may display.  All three styles are common 

for people who have just experienced a traumatic event: 

 

1. Expressive:  This person will be feeling and expressing intense emotions.  She 

may be crying or laughing uncontrollably, trembling, wringing her hands and 

rocking back and forth, or storming angrily around the room shouting or cursing. 

 
2. Controlled:  This person has tight control over her emotions, and may have a 

calm, controlling, matter-of-fact attitude.  Adolescents often adopt an “It’s no big 

deal” attitude, which is their way of coping with the crisis. 

 

3. Combination of Expressive and Controlled: This person may appear dazed or 

stunned, may be experiencing mental confusion, and may have difficulty 

answering questions and understanding what is happening to her.   

 

The advocate may see a combination of reactions from the survivor, such as periods of 

calm interrupted by crying or by outbursts of anger. Regardless of the coping style used 

or how a survivor acts, she is likely to be experiencing the “cognitive breakdown” typical 

of people in crisis.  This syndrome is characterized by an inability to plan, make 

decisions or absorb information.  Increased dependency and helplessness are also 

common signs of a cognitive breakdown, along with an increased susceptibility to the 

suggestions and attitudes of others.  This is important to understand, especially when 

considering how you will interact with the survivor in the emergency department.  Your 

role is to offer calm, knowledgeable support, not to make decisions for her. 
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 With this in mind, the survivor who is in crisis may need any or all of the following while 

in the emergency department: 

• feeling of safety  

• supportive companionship  

• privacy without isolation  

• non-judgmental attitude from those around her  

• restoration of control and decision making  

• attention to physical and medical concerns  

• accurate information 

 

The Decision to Have a Medical/Forensic Exam 

 

The decision to undergo a medical examination rests firmly with the victim.  The 

advocate, however, should stress how important a medical examination may be to the 

sexual assault victim’s health and well-being.  She can choose to go to a SAE Program, 

a hospital emergency department or to her own provider.  In any case, an exam should 

be completed as soon after the assault as possible. 

 

If a survivor of sexual assault has not received medical attention or is reluctant to go to 

the hospital when you, the advocate, have met or spoken with her, you should discuss 

with her the benefits of getting medical attention and address any concerns she may 

have.  Seeking medical attention is a decision separate from the decision to report the 

crime.  The survivor’s health and well-being should be the primary objectives of the 

healthcare examination and should supersede concerns about the criminal 

investigation. 

 

If the assault occurred within the past 96 hours, the survivor should go to a SAE or to 

the emergency department for the forensic exam, which includes a health assessment, 

a pelvic exam and evidence collection.  If needed, medications or other treatment can 

be provided at this time, including: emergency contraception, sexually transmitted 

infections (STI) prophylaxis, HIV PEP, Hepatitis B initial immunization as well as injury 
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care.  This is essential for her health and will be useful if the survivor is considering 

reporting to the police.  Beyond 96 hours after the assault, depending on the 

circumstances of the assault and personal hygiene of the survivor, it is less likely that 

physical evidence will be present. However, it is impossible to give an actual cut off time 

when evidence should not be sought or collected.  Injuries such as bite marks, or 

bruises, etc. may be visible well after the 96 hours mentioned in the Department of 

Health Protocol.   

 

If the victim does not want to report the crime, or if it is more than 96 hours after the 

assault, it is still important that she receive medical attention.  She can still contact a 

SAE program or emergency department or choose to go to her primary physician or 

family planning clinic as long as she realizes the time period for most prophylactic 

treatment has expired.  

 

Benefits of a Forensic Exam 

 

1. The victim can be treated for any physical injuries.  Some internal injuries may 

not be detected without a medical examination.  Without treatment, these internal 

injuries could endanger the survivor’s life. 

 

2. The survivor can receive important information regarding sexually transmitted 

infections including HIV and hepatitis. The symptoms and prophylactic treatment 

choices for HIV, hepatitis, syphilis, gonorrhea, Trichomonas, herpes, and other 

STIs can be discussed with the survivor.  The survivor will be instructed to avoid 

having sex or to use condoms until she is certain an STI has not been 

contracted. Untreated, STIs can cause permanent sterility. 

 

 

3. If the nature of the sexual assault results in a health care professional’s 

recommendation of HIV post exposure prophylaxis to counteract possible HIV 

exposure, the survivor can choose to initiate treatment immediately.  Beginning 
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treatment within one hour after the sexual assault is the most effective; after 36 

hours, treatment would in most cases not be effective.   

 

It is the recommendation of the New York State Department of Health AIDS 

Institute that when treatment is initiated a follow up visit be scheduled within 24 

hours to review the decision, reinforce the need for adherence to the regime, and 

arrange for follow up care. If the survivor is too distraught to engage in a 

discussion about the drug regime or make a decision about whether to initiate 

treatment within 36 hours of the assault, the provider should make arrangements 

for the patient to have a follow up appointment within the next 24 hours to reopen 

the discussion about initiation of treatment. 

 

4. An examination allows health care staff to help the female survivor determine her 

risk of becoming pregnant and decide the action she wishes to take.  If the 

female survivor of reproductive age was not already pregnant at the time of the 

assault, was not using birth control, or was in the fertile part of her period she 

should be informed about and offered emergency contraception.  As of 

November 1, 2003, every hospital in New York State is required to give 

information regarding emergency contraception and have it available to dispense 

on site if requested by the patient.   

 

Emergency contraception, sometimes referred to as the “morning after” pill, 

significantly decreases the chance of pregnancy if taken immediately after 

assault, and an IUD can prevent pregnancy if inserted up to one week following 

the assault. Recent studies have shown emergency contraception to be up to 

50% effective as long as 120 days after unintended intercourse but are most 

effective if taken within 12 hours. 

 

5. Even if the victim does not wish to report the crime to law enforcement at this 

time, a forensic examination will offer the opportunity to collect and store 

evidence in case the victim decides to report later.  Hospitals are required to 
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retain evidence from the exam for at least 30 days (See Appendix M, Public 

Health Law 2805.1). The victim must sign a release form before evidence can be 

turned over to police. The survivor will be contacted after 30 days to see if they 

would like the evidence released, continued to be held (space allowing) or 

disposed of.  (See Appendix M for Public Health Law 2805-i. Treatment of sexual 

offense victims and maintenance of evidence in a sexual offense.) 
 

Concerns About the Medical/Forensic Examination 

 

One concern a survivor might have about a medical examination and evidence 

collection is that the process might be long and/or painful.  Due to the nature of the 

exam, she may feel as though she is re-experiencing some of the trauma.  These are 

valid concerns and underscore the need for examiners to be sensitive to the experience 

of sexual assault survivors.  As an advocate, you can be present during the exam to 

offer support if requested by the survivor.  Remember to position yourself at the head of 

the exam table so as to not interfere with the health care professional.   

 

It is your role to act as the survivor’s advocate in the health care setting.  If the survivor 

is not being treated with respect and sensitivity, she has a right to say so, request to be 

cared for by someone else or file a complaint regarding the practitioner or hospital (See 

Appendix U, Reporting Physician Misconduct, Hospital Non-Compliance, and Health 

Professional Misconduct).  Remember, a survivor has the right to make all decisions 

with respect to the healthcare treatment she receives.  Whichever choice she makes 

should be respected. 
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Overview of Care in the ER or SAE program 

 

1. The survivor has the right to have a support person with her.  In some cases, the 

survivor may have been accompanied by a family member, friend, or partner.  

The advocate should attempt to ascertain whether or not the survivor wants the 

person who accompanied her to remain with her during the interview and the 

examination.  In some cases of incest or partner assault, the accompanying 

person could the perpetrator.  It is often recommended the friend remain in the 

waiting room, due to patient safety, limited space, the questions being posed, the 

intimate nature of the exam, evidence collection, and confidentiality concerns.  

 

2. Intake forms will need to be completed prior to the examination.  If needed or 

requested, the advocate may assist in the communication with staff, and request 

a private waiting area if not provided. 

 

3. The inquiry into the survivor’s medical history may include inquiries about a 

female’s menstrual cycle and method of birth control.  The survivor may also be 

asked about consensual sexual intercourse she may have had within the past 72 

hours to determine the possibility of semen or pubic hairs being present from 

someone other than the perpetrator.  These questions may be uncomfortable for 

some women. The advocate should make sure that the questions are asked in a 

sensitive and appropriate manner, such as “Do you use birth control?” rather 

than “What kind of birth control do you use?”  Also, it should not be assumed that 

lesbians do not sometimes have heterosexual sex or that a heterosexual woman 

does not also sometimes have sex with women. 

 

4. As noted above, there are many reasons that a survivor may be fearful of a 

medical exam.  The advocate should gently ask the survivor about her fears or 

reluctance and provide as much information as possible to reassure the survivor 

that her feelings are important and that the health care professional will work 

towards the most effective treatment for her.   It is critical that the survivor be 
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thoroughly examined for injuries.  It is important not to rely solely on the survivor’s 

answers to questions on whether or not she sustained any injuries or whether or 

not she feels pain anywhere.  Many sexual assault survivors may not be aware of 

cuts, bruises, bite marks or other injuries.  In addition, some internal injuries are 

only detectable upon a trained visual or colposcopic examination.  If the survivor 

wants to be examined but is not given a complete physical assessment, the 

advocate should remind the health care provider of the need to conduct a 

comprehensive examination. 

 

5. Questions by medical personnel regarding the details of the assault should be 

brief and direct.  The personnel should only ask questions that are necessary for 

medical purposes, such as, “Did oral, anal or vaginal penetration occur?” “Did the 

perpetrator ejaculate?” “Where any objects used?” or “At what time did the 

incident occur?” 

 

6. The examining health care professional should determine if the victim has ever 

had a pelvic exam.  If she has not, someone should take the time to explain the 

pelvic exam procedure to her. In all cases, the examination and evidence 

collection procedure should be explained in detail.  Whenever possible, the health 

care practitioner who is performing the examination should refrain from asking 

about the details of the assault during the exam.  If this kind of questioning occurs, 

the advocate could remind the health care professional of the need to ask open 

ended questions in case a criminal case occurs or to gauge the most appropriate 

prophylactic and follow up treatment to recommend. However, this should not be 

done in the presence of the survivor.   

 

A sexual assault survivor may experience the pelvic exam as another assault.  

She will be examined while lying on her back on a table, with her legs spread 

apart and her feet in stirrups.  Some survivors are quite uncomfortable throughout 

the exam.  The advocate should understand that this pelvic procedure may be 

very stressful and the survivor will need support.  If the victim chooses to have 
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you remain in the room with her during this part of the exam, you should stand at 

the head of the table, near her head, and not at the foot of the table with the 

health care professional.  You will be in a position to give comfort by holding her 

hand, touching her head, or just looking at her face.   Remember the body is the 

scene of a crime: you must not introduce additional elements such as your hair or 

clothing fibers prior to full evidence collection, and you should never touch a victim 

without permission.  

 

Survivors of sexual assault vary widely in what they want and need.   You may be 

asked by a victim to distract her during the exam by talking to her the entire time.  

You may ask the victim if she wants you to stand beside the table, facing her, and 

lay a hand on or beside the table.  She can then take a hand if she wants it. 

 

7. If the health care examiner has determined that there is a possibility that the 

survivor may be pregnant, emergency contraception should be discussed with 

her.  Emergency contraceptive pills are either a higher than usual dose of birth 

control pills or a specially formulated product that is taken as soon as possible 

after unprotected intercourse.  Emergency contraception pills (EC) may be started 

up to 72 hours after unprotected intercourse according the to DOH Protocol. 

However recent studies have shown EC to be up to 50% effective if taken as long 

as 120 hours after an assault.  Another option for emergency contraception pill is 

insertion of an IUD, which is effective up to seven days after unprotected 

intercourse.  Emergency contraception prevents the possibility of implantation of 

an egg in the uterus; it does not abort an established pregnancy. The advantages 

as well as any possible side-effects of emergency contraception should be 

explained to her.  If the health care professional does not discuss these options 

with the survivor, it should be brought to both parties attention since a 2003 law 

requires hospitals to provide information and have the medication available on site 

if the patient requests it (See Appendix U for professional misconduct and hospital 

lack of compliance forms) 

. 
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If the survivor does not choose to go to the emergency department and wants to 

know how to obtain emergency contraception, she can call 1-888-NOT-2-LATE, 

for names of providers in your area.  *In December, 2003, a recommendation was 

made to the FDA to allow Emergency Contraception to be available as over-the-

counter medication; the recommendation may have taken effect after this manual 

was printed. 

 

Prophylactic treatment for the prevention of sexually transmitted infections should 

also be offered to every victim of sexual assault.  Baseline testing is not currently 

part of the DOH Protocol but individual hospitals may offer it as part of the 

forensic exam. It will determine whether there was infection at the time of the 

assault, but not as a result of the assault. Antibiotics can be prescribed for the 

survivor to prevent Syphilis, Gonorrhea, Chlamydia, and Trichomoniasis.  The 

survivor can decline prophylaxis treatment if she so chooses.  She should be 

informed that it is important for her to be re-tested approximately two weeks after 

the assault. The advocate should be sure the survivor is provided with the 

information on local HIV test sites. The fear of being exposed to HIV is of great 

concern to many sexual assault survivors.   

 
8.  For centuries, offenders have used alcohol to sedate their victims. In addition a 

wide variety of substances may be used to commit sexual assault. Some 

substances are over the counter medications, e.g. Benadryl.  Most perpetrators 

mask or dilute drugs used to facilitate sexual assault in the victim’s drink.  There 

has been considerable media attention given to Rohypnol (flunitrazepam) and 

other benzodiazepines, as well as Gamma Hydroxybutyrate (GHB).  GHB is a 

central nervous system depressant being used to commit sexual assaults.  

Ketamine is another substance identified as used to facilitate sexual assaults and 

is used in veterinary medicine.  Rohypnol is used as a sleeping medication that is 

only prescribed outside the United States.  Rohypnol is sometimes referred to as 

Roofies, Roches, Ropes or Rib, is commonly used most often in combination with 

beer or marijuana in order to enhance those substances’ effects.  An individual on 

Rohypnol or one of the other benzodiazepines will exhibit the same symptoms as 
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someone under the influence of alcohol or sleeping pills.  Specific symptoms can 

include slurred speech, impaired judgment, and difficulty walking.  Other 

symptoms reported include feeling easily irritated and exhibiting angry outbursts 

with little provocation.  Personality and behavior changes also occur where 

otherwise peaceful individuals under the influence of such drugs would participate 

in activities such as stealing or fighting.  If you or the health care provider 

suspects that a survivor has been drugged, you may suggest for the provider to 

use the DFSA kit (drug facilitated sexual assault kit) to collect evidence regarding 

drug facilitated sexual assault. The survivor needs to give her full consent before 

the kit can be used.  Signs that a survivor may have been drugged: 

 remembers taking a drink and then fails to remember what happened for  a 

period of time 

 feels someone may have had sex with her, but can not recall any or all of 

the incident  

 feeling more intoxicated than usual after consuming the same amount of 

alcohol 

 waking up in a location she does not remember going to or how she got 

there  

 if her clothes are on inside out, disheveled, or items of her clothing are 

missing 

 

Note: A survivor must be made aware that in addition to testing for substances not 

taken voluntarily, the test results will also show the presence of prescription and or 

recreational drugs that were taken voluntarily.  

 

9. Often, emergency department staff does not understand that they are not 

required to call the police when a sexual assault survivor presents at the hospital 

 for care.  If the police are called without the survivor’s request it is a violation of 

their patient rights and could result in legal action against the facility.  The 

advocate can help by reminding hospital staff of Public Health Law 2805.i and ask 

emergency department staff to contact the facility legal counsel for advice.  The 
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patient is under no obligation to speak with law enforcement if contacted without 

their consent.  The advocate can act as a liaison between the survivor and 

hospital staff or law enforcement personnel, if the survivor wishes.  It is not 

unusual for rape victims not to want to report the assault to the police especially in 

the period immediately after the assault. The advocate may want to discuss with 

health care and law enforcement the many reasons why sexual assault victims 

are reluctant to report, including guilt, shame, fear of blame, fear of assailant, etc. 

 Evidence will be retained by the hospital for at least 30 days in case the survivor 

decides to report later. Upon her consent, the records from the health care 

professional’s assessment and findings, photographs and the evidence collection 

kit will be released to law enforcement. 

 

Collection of Evidence 

The health care provider, whether a physician or a SAE, is the individual who will 

complete the evidence collection. The advocate’s role in the collection of medical 

evidence will be to ensure that the survivor understands and gives her consent for all the 

procedures and the advocate should provide calm, knowledgeable support to the 

survivor.  It is important in maintaining a chain of evidence in a potential legal case that 

at no time should the evidence collection kit be left alone with the advocate and/or 

survivor.  It is the health care provider’s responsibility to preserve the integrity of the 

evidence collection procedure.   

 

1. Advocates should know where kits are stored 

       Evidence collection kits should be stored in ample supply in a central location at 

the hospital facility, and should not be utilized unless the seal is intact. Ideally the 

extra kits are kept in the gynecological or designated exam room and are 

replenished on a regular basis. 

 

2. Medical examination policy 

Once the survivor has been admitted, hospitals are required to offer to collect and 

store sexual offense evidence as well as do a full health assessment and treat 
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injuries.  If the survivor does not wish to go through the evidence collection 

process, she must sign a statement to that effect. Be sure to inform the survivor 

that the collection of evidence would be important in the event that she later 

decides to report the crime to the police. 

 

3. The process of evidence collection 
 

The health care provider should explain each procedure, helping to keep the 

survivor engaged.  To minimize trauma to the survivor, blood samples should be 

taken for medical purposes such as VDRL, hepatitis B and pregnancy testing 

early in the procedure. Drawn blood is not longer required for evidence collection 

though.   

 

The first step involves oral swabs/smears.  Next, the survivor’s clothing should be 

examined carefully for physical evidence, blood, semen, or other bodily fluids as 

well as evidence of struggle, such as tears, or debris.  

 

4.       Collection of clothing and trace evidence  

           Clothing should be collected with the survivor’s consent.  If the survivor is wearing 

the clothing that was worn during the assault, all items of clothing may contain 

evidence. If the survivor has items such as sheets with her, the items may also be 

taken as evidence. The survivor will be asked to stand on a piece of examining 

table paper before the collection of the clothing, so that any debris from her 

clothing while changing may be preserved as trace evidence.  Each item collected 

should be placed, sealed, labeled and initialed in separate paper bags by the 

health care provider. Even if the survivor is not wearing the same clothing at the 

time of the assault, some items of her current clothing may still contain evidence.  

A request may be made by the prosecutor or law enforcement to collect these 

items as evidence using the same procedure as listed above.  

 

The survivor has the right to refuse clothing collection without refusing other 

evidence collection procedures.  If the survivor has clothes collected, the hospital 
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or rape crisis program should have replacement clothing available for her. 

 

5. General Physical Examination 

The health care provider will conduct a physical assessment to ascertain bruises, 

redness, lacerations, bite marks, and ligature rope marks.  During the examination, 

each procedure should be explained to the survivor, helping to keep her focused 

on the process of collecting evidence.  The survivor will be visually checked for 

injuries.  Commonly injured sites are the scalp, neck, back, breasts, thighs, arms, 

and wrists.  The examiner must document findings in the survivor’s chart, noting 

locations of injuries and tenderness. 

 

6. Photographs 

Photographs should be taken only in instances where the pictures would produce 

clear evidence of injury.  Make sure each photo is identified with the patient’s 

information.  At least one photo should be of her face to verify identity and a 

reference measuring scale should be used to indicate measurements of injuries. 

Photographs can be subpoenaed into evidence.  The photos should be placed in 

separate envelopes by the health care provider, labeled to identify the contents 

and initialed by all who handle them.  Notation of the fact that photos were taken 

and what equipment was used to take the photos e.g. digital, 35mm, Polaroid, 1 to 

1, video, and whether or not the photos were obtained using the colposcope 

should be made on both the kit and in the patient’s medical chart. 

 

7. Equipment/supplies included as part of a forensic exam: 

 Wood’s Lamp - This allows the forensic examiner to identify areas where there 

are dried secretions (e.g., saliva, semen) which fluoresce under black light. 

 Toluidine blue dye - A dye used to assist sexual assault examiners with 

identification and photo documentation of injuries.   The technique of applying 

this dye is simple. It is applied to the posterior fourchette or rectal area with a 

cotton-tipped applicator and let dry. After some minutes, the dye is removed with 

lubricating gel and a 4x4 gauge. The scratch or abrasion becomes more visible 
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and more identifiable as an injury. The forensic examiner can then photograph 

the area. The dye is not systematically absorbed and is thus completely safe.  It 

can be used on pregnant females for the same reason. 

 Colposcope - A special microscope may be used to visualize the hymen, the 

cervix, and the vaginal walls. It can have a binocular or monocular magnification 

system that is fixed or adjustable with capability to document through video or 

still photography. The colposcopic images can be digitally preserved for injury 

documentation and later reproduction for introducing the injuries into evidence.  

  

 8. Specimen Collection 

Oral, anal and vaginal swabs are part of the specimen collection process.  In 

addition, the health care provider will collect specimens of dried blood and semen 

found on her body.   Each specimen should be allowed to air dry (many hospitals 

now have a dry swab box to more rapidly dry the sample), then placed inside the 

appropriate individual cardboard holder, placed in the appropriate envelope, and 

labeled. 

 

Saliva, skin, hairs, soil and fibers from the offender may collect under the nails of 

the victim. The health care provider should collect this debris separately from 

each hand, package, and seal it in the appropriate left or right hand envelope. 

 

9. Collection of head and pubic hair. 

Pulled hair samples may be requested as standards during the exam or requested 

at a later date. The step of pubic hair combing is not often completed.  However, if 

the health professional observes a variety of hairs or other material in the patient’s 

pubic hair, they may suggest for the area to be combed. The survivor may be 

asked if she wants to do the combing herself.   
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10. Pelvic Exam 

This is often the most stressful part of the process of evidence collection for the 

survivor.  It is important for the health care provider to reassure and talk to the 

survivor since the area may be tender due to the recent assault and flashbacks 

are common.   

 

Reassurance comes in the form of explaining each procedure as it is being 

performed.  The specimens collected enable testing for the assailant’s DNA, the 

presence of semen and provides physical corroboration of her statement. 

 

The recommended speculum is a Pedersen speculum used for adult women.  An 

adult sized speculum should never be used when examining a prepubescent or 

young adolescent female patient.   

 

Remember that the survivor can refuse any of the individual steps of the evidence 

collection process.  This does not relinquish her right to have other evidence 

collected. 

 

11. Buccal Specimen 

DNA is now obtained by swabbing the inside of the patient’s cheek to collect cells. 

 

12. Consent 

Evidence cannot be released from a hospital without the written authorization and 

consent of the informed adult patient.  It is the hospital’s responsibility to obtain 

that consent.  It is the survivor’s decision whether or not the law enforcement 

agency should be contacted.   

However, there are two instances in which the law mandates a report to police 

regardless of the patient’s wishes: 

o Suspected child abuse or neglect 

o Bullet wounds, gunshot wounds, burn injuries, etc. (See Appendix Q,  

Penal Law 265).   
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Follow-up Health Care 

 

Whether the survivor chooses to report to the police or to have medical evidence 

collected, the advocate should explain the benefits of obtaining health care immediately 

after and during the months following the assault.  Thorough health care will include: 

follow-up testing for sexually transmitted infections, pregnancy, and HIV prevention.  The 

survivor will also be observed for physical trauma, and evaluated for psychological 

reactions. It is important that the victim be provided prophylaxis against sexually 

transmitted infections as there is a 5% probability of contracting some form of STI from a 

sexual assault.  Tests done for STIs immediately after an assault will only determine 

whether the victim had an infection before the assault.  Depending on local hospital 

policy though, she may be tested for gonorrhea, Chlamydia, trichomoniasis, syphilis, and 

hepatitis.   

 

HIV baseline testing can be done in the emergency department with results sent to the 

local HIV clinic or primary provider for follow up.  A patient is not required to be tested for 

HIV prior to being given HIV Post exposure prophylaxis.  A follow up visit with an 

infectious specialist should be schedule within 24 hours of starting the regimen and 

regular visits scheduled during the 30 day period.  If the hospital personnel are unsure as 

to the local specialist, consult the DOH AIDS institute list found at 

http://www.hivguidelines.org/index.html or by calling (800) 541-2437. The survivor should 

be provided with clear instructions for follow-up care by the HIV specialist. 

 For more information on HIV Prophylaxis, please refer to the Department of 

Health’s Protocol for the Acute Care of Adult Patient Reporting Sexual Assault 

(May 2002). 

http://www.health.state.ny.us/nysdoh/sexual_assault/pdf/sexual_assault.pdf. 

 Additionally, Public Health Article 27-F, concerning HIV and AIDS Related 

Information, has been provided in Appendix T. 
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The Role of a SAE 

 

NYSCASA has supported development of Sexual Assault Examiner (SAE) programs 

since 1995 and was instrumental in their recognition in the Sexual Assault Reform Act of 

2000. SAE programs use specially trained health care personnel, often nurses, working 

in collaboration with teams of rape crisis program advocates and law enforcement as a 

SART (Sexual Assault Response Team).  This program works to ensure compassionate 

and expert health care assessment, treatment and evidence collection on behalf of 

sexual assault survivors.  

 

The SAE is specifically trained to be knowledgeable about: 

1. the experience of sexual assault survivor and  

2. the sexual assault evidence collection process 

3. what to expect when testifying, if needed 

   

Because the SAE’s sole focus is on the survivor, they are not subject to the pressures of 

a busy emergency department and can concentrate on providing efficient, careful, and 

thoughtful treatment. Their role as an objective fact finder makes them excellent 

witnesses in case of a trial. 
                                                              



 
Chapter 9 

Other Legal Issues 
 

In this chapter, you will find information on… 
 

• Civil Legal Remedies and Resources  
• Crime Victims Compensation/Restitution 
• Requests for HIV Testing of Convicted Sex Offenders 
• Campus Sexual Assault 
• Sex Offender Registration & Community Notification 
• Parole or Probation 

 
 

More than 35 million Americans are victimized by crime each year.  The consequences 

of crime frequently extend far beyond the criminal act.  All too often victims are left with 

expenses for medical procedures, physical rehabilitation, counseling, and lost wages. 

Although many crime victims and their families have some knowledge about the legal 

system, they are often unaware that there are two systems of justice available in which 

to hold the offender accountable, the criminal justice system and the civil justice system 

(National Crime Victim Bar Association; Information for Victim Service Providers, 

www.victimbar.org/provier_information.htm). 

            

This chapter contains general information that the legal advocate needs to understand 

to help survivors of sexual assault. This chapter will give you a basic understanding of 

these issues, policies, and related laws.  You will be able to share the information in this 

chapter with survivors and will know where to go to find more information if necessary.  

It is important to remember that you cannot provide legal advice to survivors of sexual 

assault and you could be held liable for the “unauthorized practice of law” if you do (See 
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Appendix A, NYS Judiciary Article 15 §484).   

 

Civil Legal Remedies and Resources for Survivors of Sexual Assault 
The advocate’s role is to inform the survivor about the option of seeking civil legal 

remedies.  The survivor will need to hire an attorney who will assist her with her case.  

You do not need to accompany the survivor to any of the court proceedings.  However, 

it is appropriate for you to support the survivor by helping her understand the process 

and advocating on her behalf with her attorney and civil court personnel if necessary.  

You, as the advocate, play an important role in providing survivors with referrals to 

attorneys who are well-qualified, sensitive to the needs of sexual assault survivors, and 

have experience with civil litigation.  

 

Civil litigation has developed as an additional way by which sexual assault survivors can 

hold the offenders legally responsible or hold responsible a school, hospital, hotel, 

shopping mall, housing development or other businesses or institutions which failed to 

prevent through adequate safety measures or failure to respond to employee 

complaints the sexual violence.  Restitution (as part of criminal cases) and crime victim 

compensation were, at one time, the only ways survivors could be “reimbursed” for 

losses due to their assaults.  As a legal advocate, you should know that survivors also 

have the option of seeking civil damages for the physical and psychological pain of the 

assault. You should inform the survivor that irrespective of the outcome in the criminal 

court, she may pursue civil court action against her assailant.  

 

The civil court process is different from the criminal court process discussed in  

Chapter 5.  The burden of proof is less, there is no determination of guilt but rather 

liability for injuries or other harm, offenders (including third parties) are not sentenced to 

prison but if found liable, are ordered to pay monetary amounts.  Offenders are not tried 

for harming the state, but the individual.  Therefore it is up to the survivor to initiate 

action by filing a claim before the court stating what happened, by whom and what 

damages occurred.  In criminal court, a survivor’s complaint is investigated by law 

enforcement then presented and prosecuted by the district attorney at no cost.  In 
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addition to physical and psychological harm, a sexual assault survivor may need 

assistance with housing, school, employment, family court or other issues that arise as 

a result of the crime that are not handled by district attorneys or covered by crime 

victims compensation.    

 

An attorney must represent a survivor in civil court.  Generally cases filed by victims of 

crime are taken on a contingency basis.  Although this does mean the attorney only 

receives a fee if the survivor is awarded money, often they still request some up front 

money to cover filing fees, the taking of disposition, administrative costs such as 

postage, etc. that many survivors do not have.  Civil litigation for sexual assault 

survivors is a specialty area so there might not be experienced people in your 

community.  It is important that attorneys are sensitive to the needs of sexual assault 

survivors, and have experience with this particular field of litigation. In addition to 

inquiring of your local district attorney, bar association or legal aid, you may also 

contact: 

 

 The Legal Project 

Provides free phone consultations with an attorney to advise, assist with 

negotiations, possibly link or refer to an attorney to actually do the 

representation. 

www.legalproject.org or (518) 435-1770 

 

 National Crime Victim Bar Association 

Provides referrals to local attorneys who special in victim-related cases.  They 

also can provide training to advocates on the civil justice system (202) 467-8753 

or victimbar@ncvc.org

 

As with any accompaniment, you may be asked to provide support to the survivor as 

she goes through the civil justice process. Advocates also need to be aware of the 

possibility of being subpoenaed as a witness even if it did not occur or was quashed in 

the criminal case.  

 
 131

http://www.legalproject.org/
mailto:victimbar@ncvc.org


 

Your major responsibility, in addition to emotional support, is to make the survivor aware 

of her options and how to access them.  There is a free publication for survivors entitled 

Civil Justice for Victims of Crime available from National Crime Victim Bar Association 

that can be downloaded from their site: http://www.victimbar.org/ 

 

Crime Victims Compensation  
In 1966, New York State established the Crime Victims Compensation Board to provide 

crime victims or their dependents or survivors with monetary awards.  Compensation is 

distributed to victims of crime who suffered serious financial hardship due to physical 

injury, disability or death resulting from the crime.  In 1982, their name was changed to 

the Crime Victims Board (CVB) to reflect its position as the statewide coordinator for 

crime victims programs.  In 1985, the New York State Senate was instrumental in 

enacting comprehensive legislation that expanded the scope of CVB.  The law 

incorporates the use of federal funds for crime victims programs and represents a 

significant improvement in compensation award amounts and eligibility (See Appendix N 

for Executive Law Article 22-Crime Victims Board). 

 

In New York, police officers are required to inform all victims of crime of the existence of 

CVB.  CVB has been working closely with law enforcement agencies to ensure 

compliance with this law.  Also, in hospitals throughout New York State, emergency 

rooms must display the CVB poster which describes the services it provides for crime 

victims. 

 

The most critical issue for sexual assault survivors, with respect to CVB compensation, 

is that current New York State statutes provide for compensation if the victim reports the 

crime to law enforcement or undergoes a forensic exam.  Since national statistics 

indicate that only 16% of all sexual assault victims report to law enforcement, most of 

the survivors would not have been eligible for CVB compensation prior to 2000.  
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The enactment of the Sexual Assault Reform Act (SARA) in 2000 has broadened the 

eligibility for compensation to victims of sexual assault in New York State. With the 

passage of SARA, a medical facility that provides a forensic rape examination (FRE) to 

a rape or sexual assault victim is considered to be a “criminal justice agency,” just like 

the police or a district attorney’s office. A victim who has sought a FRE is considered to 

have “reported” the crime without taking further action. Accordingly, the victim can not 

be denied compensation on the basis of not reporting the crime “to the proper 

authorities” under Executive Law 631 (1);  

After reporting to the proper authorities (as noted above), an application, and a 

notarized affidavit must be completed. If you are under the age of 18 or 

incompetent, the claim application must be filed in your behalf by a relative, 

guardian, conservator, committee or attorney. The application should clearly 

indicate in the crime description that the claim is a sexual assault and that a 

Forensic Rape Examination (FRE) was performed. If the victim has 

documentation of the FRE from a hospital or medical provider, attach a copy of it 

to the application. “FRE” should be entered on the CVB claim application in both 

boxes for police agency or precinct and the complaint UF 61# box. A personal 

injury (PI) affidavit should be submitted with the claim form if a victim assistance 

program assisted the victim with filing the claim. If no affidavit is submitted, an 

affidavit will be sent to the claimant for completion (See Appendix W for example 

of CVB forms). 

 

A crime victim may receive a monetary award for the following out-of-pocket expenses: 

 

• Non-covered expenses for medical or other benefit programs. 

• Lost earnings or loss of support, up to $600 per week, up to a maximum of 

$30,000. The amount must be in an amount equal to the actual loss sustained, 

provided, however, that no such award shall exceed six hundred dollars for each 

week of lost earnings or support.  (For crimes committed on or after 7/13/96) 

• Burial expenses up to $2,000. (For crimes committed on or after November 1, 

1996, $6,000.)  
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• Crime scene cleanup and securing  of a crime scene not exceeding twenty-five 

hundred dollars 

• Occupational rehabilitation expenses. 

• Counseling services. 

• Cost of repair or replacement of essential personal property lost, damaged, or 

destroyed as a result of a crime up to $100.00. 

• Transportation expenses for necessary court appearances in connection with the 

prosecution of the crime. 

• The cost of residing at or utilizing the services of a domestic violence shelter. 

• For a victim of a crime who has acted as a “good samaritan”, the cost of lost, 

damaged or destroyed property up to $5,000.  (A victim of a crime acts as a good 

Samaritan when attempting to prevent a crime, lawfully apprehend a perpetrator 

of a crime, or assist a police officer making an arrest.) 

• The cost of reasonable burial expenses without regard to the financial difficulty of 

the survivors when a police officer dies from injuries received in the line of duty 

as a direct result of a crime. 

 

The following individuals may be eligible for an award through the Crime Victims Board: 

• Innocent victims of a crime who has sustained personal physical injury (sexual 

assault is a physical injury) 

• Victims of unlawful imprisonment in the first degree 

• Victims of a kidnapping in the first or second degree 

• You are an elderly (60 or older), disabled victim of a crime who has suffered a 

loss or damage to articles of essential personal property  

• Surviving spouses, parents, children or person dependent upon the victim who 

died as a direct result of the crime 

 
 134



 
 135

• The person(s) who has paid or incurred the burial expenses of an innocent victim 

who died as a direct result of a crime (Limited to burial expenses only) 

• A child (under 18) victim of or witness to a crime or his/her parent, guardian or 

sibling 

• Victims of crime under the age of 18 or incompetent, for whom a claim   

application may be filed in your behalf by a relative, guardian, conservator, 

committee or attorney 

• You are a victim of a stalking offense 

 

The procedure for filing a claim follows: 

1. Complete the claim application and mail to: 

 NYS Crime Victims Board,  

 845 Central Avenue,  

 Albany, NY 12206-1588. 

 

2. No award may be made unless the board finds that a crime was committed the 

crime directly resulted in personal physical injury to, or death of the victim 

 

3. In a claim involving sex offenses or a family offense, the police report need only 

be made within a reasonable time considering all circumstances, including the 

victim’s physical, emotional, and mental condition and family situation. 

 

4. A Crime Victim Specialist evaluates the claim to ascertain that all pertinent 

information has been received, calculates the out-of-pocket loss and investigates 

the financial status of the claimant in claims involving losses greater than five 

thousand dollars. 

 

5. The claim is forwarded to a board member who reviews the claim and renders a 

decision. 
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6. Claimants who are dissatisfied with the decision of a board member may apply for 

an administrative review of the decision.  This application should be made in 

writing to the chairperson of the board. 

 

7. The chairperson designates three members of the board, not including the board 

member who made the original determination, to review the decision. 

 

8.       An informal hearing may be scheduled in which the claimant may present any 

evidence or argument relevant to the claim. 

 

9. The review panel then renders a final decision. 

 

10. If a claimant is still dissatisfied by the final decision of the board, she has four 

months to commence a proceeding to review the decision based on Article 78 of 

the Civil Practice and Rules Law. 

 
Emergency Awards: 
   
In some instances, the victim is deemed to be potentially eligible for emergency 

compensation benefits if she would suffer an undue financial hardship if some immediate 

payment is not made.  The Board is authorized to award up to $1,500 under emergency 

conditions.  This is utilized most often when HIV PEP is prescribed.  Forms can be 

downloaded from www.cvb.state.us/app_forms.htm. 

 

Restitution 

New York State Penal Code §60.27 states that restitution or reparation may be 

considered as part of the sentence imposed upon a person convicted of an offense.  As 

the advocate, you need to provide survivors with information on their rights to restitution. 

If the survivor has not been informed by the district attorney about the restitution 

process, you should ask the prosecutor’s office to explain the process to her and to 

begin the necessary paperwork.  
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Sexual assault survivors often suffer losses that may include medical bills, loss of wages, 

damaged or un-recovered property.  In counties where there are victim/witness 

assistance programs attached to the district attorney’s office, the person assigned to 

work with the survivor can help her fill out the necessary forms required for restitution to 

be considered.  

 

The district attorney needs to advise the court before sentencing that the victim seeks 

restitution, the extent of injuries or economic loss of the victim, and the amount of 

restitution or reparation sought by the victim.  The victim may also repeat this in the 

victim impact statement to be read to the court during sentencing. 

 

The court may order restitution or reparation to cover the victim’s attorney’s fees, and/or 

the out-of-pocket loss to the victim.  To determine the exact dollar amount to be paid by 

the defendant, the judge will take the victim impact statement into consideration and may 

conduct a hearing.  If the court decides that restitution should be paid to the survivor, the 

judge will sign the order for restitution.   

 

If restitution is ordered and is not part of probation, the order for restitution is sent to the 

county clerk’s office.  The defendant pays restitution to either the district attorney’s office 

or the county clerk.  Whoever receives payment from the defendant is then responsible 

for distributing it to the victim.  As the advocate, you should contact the agency in charge 

of distribution of restitution to ask about the payment schedule so you can share this 

information with the survivor.  If restitution is required as a condition of probation, the 

court will send a copy of the order for restitution to the probation office assigned to the 

defendant.  The defendant’s probation officer will work out a payment plan with the 

defendant and monitor restitution payments.  As the advocate, you may have to help the 

survivor by contacting the probation officer to ensure the restitution order is 

implemented.  A very high percentage of restitution remains uncollected.   
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The survivor should understand that if she moves or changes her address during the time 

when she is receiving restitution payments, she will need to inform the appropriate office 

of the change.  As the advocate, you should ask the office distributing the restitution to 

the survivor to protect the survivor’s safety by keeping any and all addresses confidential. 

  

HIV Testing of Convicted Sex Offenders 

Sexual assault survivors face the possibility of becoming infected with HIV, the virus that 

causes AIDS, as a result of their assault.  The risk of contracting HIV from a perpetrator 

is very slight, and depends on several factors.  Studies reported in the Journal of 

Interpersonal Violence and the Journal of Emergency Nursing suggest that other factors 

may affect the risk of HIV infection during sexual assault: 

• The number of perpetrators 

• The amount of virus the victim was exposed to in each exposure 

• The number of exposures 

• The virulence of the viral strain 

• The type of assault (oral, anal, or vaginal) 

• The victim’s susceptibility to infection1 

 

Please see chapter 8 medical section for information on HIV prophylaxis and post 

exposure for survivors following a sexual assault. 

 

In New York State, there is currently no mandatory testing of accused sex offenders.  

However, according to §390.15 of Criminal Procedure Law; 

 

In any case where the defendant is convicted of a felony offense found in Article 130 of 

the Penal Law, or any subdivision of section 130.20, where an act of “sexual intercourse” 

or “criminal sexual conduct” has been committed, the court must, upon a request of the 

victim, order that the defendant submit to human immunodeficiency (HIV) testing.  

Because of the lengthy passage of time between the assault and most convictions, it is 
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very important the advocate stress to the survivor all the ways that offender test results 

might provide her misleading information. 

 

If the survivor does decide to request HIV testing of a convicted sex offender, the 

following process must be followed: 

• A request for HIV testing of a convicted sex offender must be made in writing, filed 

with the court, and provided by the court to the defendant or the defendant’s 

attorney. 

• The request must be filed with the court prior to or within ten days after entry of 

the defendant’s conviction.  A request for HIV testing may be filed at any time 

before sentencing. 

• The request will be sealed by the court and not made available for any purpose, 

except as necessary for judicial proceedings related to the request.   

• If the victim is an infant, under 18, or an incompetent, the request may be filed by 

a representative for that victim. 

• The test must be performed within fifteen days of the date on which the court 

ordered the test.  If the defendant is not tested within the prescribed fifteen days, the 

court must again order that the defendant undergo an HIV test. 

• The testing is conducted by a state, county, or local public health officer designated 

by the order. 

• A public health officer will notify the victim and the defendant of the test results 

unless the defendant requests that he not be notified. 

• The disclosure of test results shall be limited to:  that information which is necessary 

to fulfill the purpose for which the order is granted, that person requesting test 

results, the victim, the victim’s immediate family, guardian, physicians, attorneys, 

medical or mental health providers, and the defendant’s past and future contacts to 

whom there was or is a reasonable risk of HIV transmission. 

• The court order for HIV testing shall include measures to protect against disclosure 

of the identity of the person requesting the testing and the HIV status of the person 
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The advocate can assist the survivor in requesting a court order for HIV testing of the 
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Campus Sexual Assault  
Throughout the country, sexual assault on college campuses is an enormous problem.  A 

2000 study, “The Sexual Victimization of College Women” indicated for every 1,000 women 

on campus there may be 35.3 incidents of sexual assault with less than 5% being reported

to law enforcement.  In approximately 9 out of 10 incidents of sexual assault the offender 

was known to the victim.  These numbers show a need for incr

to

 

Many rape crisis programs have made contacts with colleges and universities in their 

communities, providing them with education and outreach services, as well as providi

s

 

On some college campuses students are poorly advised or not being fully informed as to 

options available when it comes to reporting sexual assault and available services, this a

being in violation of federal and state mandates).  On some campuses, student judicial 

boards and ca

 

Advocates need to have an understanding of what services campus providers are able t

provide to survivors of sexual assault as well as how to help a survivor if she wishes to 

report the crime to campus police. * It needs to be noted that only the State Univer

system schools in New York State have police departments serving their campus 

communities. Private schools and community colleges have various models of law 

enforcement on their respective campuses that in most instances rely on local law 
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enforcement for crimes against people and some more serious property crimes. Every

campus provides a different level of service to its community; so the advocate should 

become familiar with what is provided on the particular campus.  Survivors have the 

of reporting the assault to a local law enforcement agency in addition to or in 

re

 

If the survivors on campuses choose to report to campus police, they must be aware of

particular campus judicial process.  Some campuses embrace accurate reporting as 

means of illustrating full compliance with existing laws along with showing proactive 

measures that are in place with regards to responding to sexual assault issues on the

campuses. Conversely, some colleges and universities have a desire to keep crime 

statistics low due to the fear that a high crime rate will reflect poorly on the college, 

discouraging potential students from attending, or decrease financial contributions from 

alumni.  With this in mind, college officials may also want to keep reports of sexual assault 

 

The federal Crime Awareness and Campus Security Act of 1990, amended in 1993 and 

1998 includes reporting obligations, security provisions and the requirement to maint

daily public crime log and is now known as the Jeanne Clery Disclosure of Campus 

Security Policy and Campus Crime Statistics Act.  These federal laws along with the New 

York Campus Security and Sexual Assault Prevention Act of 1990 have opened up camp

crime statistics that previously may have been under reported.  The federal act requires

colleges and universities to publish and disseminate annual security reports contain

policies on responses to sexual assaults, reporting procedures, and campus crime 

statistics.  The state act mandates that the institutions publish and disseminate a statement

of the applicable laws, ordinances, and regulations on sex offenses, and 

c
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The federal act requires timely reporting to the campus community on crimes that are 

reported to campus security or local police agencies, providing local police share this 

information. Federal and state reporting require that local police share with colleges in their 

jurisdiction any incidents of crimes that occur on the “periphery of campus”. NYS Education 

Law Article 129-A section 6 requires Memoranda of Understanding (MOU) that outline what 

agency will take the “lead” on certain criminal investigations.  Neither the state nor the 

federal act requires a specific policy or procedure to be used by colleges and universities.  

It is up to the individual institution to draft policies and procedures that comply with the act. 

The security report the campus issues includes:  

• statistics on crime occurrence on campus for the most recent school year, 

and the two preceding school years, for murder, all sex offenses, robbery, 

aggravated assault, burglary,  motor vehicle theft and arson;  

• a statement of current policies concerning security and access to campus 

facilities, including campus residences, and security considerations used in 

the maintenance of campus facilities;  

• a statement of current policies concerning campus law enforcement; a 

description of the type and frequency of programs designed to inform 

students and employees about campus security procedures and practices; 

• a description of programs designed to inform students and employees about 

the prevention of crimes, awareness of rape, acquaintance rape, and other 

sex offenses. 

 

The advocate must be aware of how each of the universities in your community handles  

reporting sexual assault crimes. You may be called upon to assist a survivor through 

campus as well as criminal proceedings.  It is typical for the dean of students to deal with 

all crimes that are reported internally.  However, there may be other officials who are 

involved with the handling of campus crimes including campus law enforcement, campus 

police, security, and student advisory boards. You may want to ask your local colleges to 

provide you with a copy of reporting guidelines, the campus judicial process, and their 

disciplinary code and procedure for students who commit a crime.   
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University disciplinary penalties may include any of the following depending on the severity 

of the crime and the campus disciplinary code: 

• A written reprimand. 

• Disciplinary probation.  Probation may also include community service, 

restitution, or counseling. 

• Suspension for up to two years. 

• Expulsion from the institution. 

 

Sex Offender Registration  
The Sex Offender Registration Act, commonly referred to as Megan’s Law, requires all sex 

offenders to register with the Division of Criminal Justice Services and to verify their 

address annually for a period of at least 10 years after their registration.  A sex offender is a 

person convicted of any of the offenses set forth in Penal Code §130, §255, §263, and 

§135.  The act does apply to sex offenders on parole or probation on January 21, 1996, as 

well as those sentenced thereafter.  This means that those who were convicted of sex 

offenses whose crimes were committed before January 21, 1996 are not included unless 

they were still on probation or parole as of that date. 

 

The act creates three procedures for informing the public about the presence of a sex 

offender in their community.  

 

  1)   It authorizes local law enforcement agencies, at their discretion, to provide 

relevant information about offenders to entities with vulnerable populations 

related to the nature of the crime committed. 

2)  It establishes a 900 telephone number that parents and others can call to 

inquire as to whether a person is listed in the registry. 

3)  It calls for the distribution to law enforcement agencies of a subdirectory 

containing information about those offenders who pose a high risk to 



 
 144

public safety. 

 

The amount of information that can be disseminated about an offender depends upon 

his “risk of repeat offense and the threat posed to public safety.”  The act establishes 

three risk levels which follow: 

 

•  Level 1 (low risk) 

No community notification is authorized under the act. 

• Level 2 (moderate risk) 

The law enforcement agency may release relevant information 

which may include: approximate address based on zip code, a 

photograph, and background information such as crime of 

conviction, modus operandi, type of victim targeted and any special 

conditions that may have been imposed on the offender. 

• Level 3 (high risk) 

The law enforcement agency may release relevant information, 

which may include: name and aliases, exact address, a 

photograph, background information, along with the above. 

 

The assessment of risk is made in three distinct ways: 

• For offenders on probation or parole on January 21, 1996, the assessment 

is made by the Division of Probation and Correctional Alternatives and the 

Division of Parole (DPCA). 

 

• For offenders released on probation or sentenced to a conditional or 

unconditional discharge after January 21, 1996, the sentencing court is 

required to determine the level of risk at the time of sentencing. 

 

• For those released after January 21, the Board of Examiners of Sex 

Offenders will recommend a risk level to the original sentencing court, and 
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the court will “make a determination with respect to the level of risk.” 

   

Sex offenders are required to notify the Division of Criminal Justice Services (DCJS) if 

they change their address, a form is available from local law enforcement agencies, 

probation or parole officers, and from DCJS. 

 

The Act does permit an offender to petition for relief from the duty to register. 

 

Community Notification 

The Sex Offender Registration Act makes community notification discretionary, which 

means that each individual law enforcement agency must decide whether or not to 

participate in a community notification program. Some police departments have 

developed detailed approaches for public notification, while others operate on a case by 

case basis.   

 

When a sex offender covered by Megan’s Law moves into a community, the local law 

enforcement agency is notified.  That agency may notify “entities with vulnerable 

populations” about the offender’s presence if the offender poses a threat to the 

community’s safety.  Vulnerable populations may be schools, day care centers, or other 

child care centers.  The law enforcement agency may disseminate the information it 

receives about offenders to others at their discretion.   The Act states that anyone who 

can give a good cause for knowing, such as a parent of a young child, has the right to 

see a list of sex offenders at their police department. The information may not be used 

to commit a crime against a person listed in the registry or to engage in illegal 

discrimination or harassment against such a person. 

 

As the advocate, you should check with your local law enforcement agency to find out 

what system they have developed for community notification.   

 

The Sex Offender Registration Act established a number (1-900-288-3838) which 
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parents, employers, and others can call to determine whether a specific person is a 

convicted sex offender listed in the registry.  If the person is listed in the registry, you 

will be informed of that fact, and you will receive additional information about the 

offender if he poses a threat to public safety.  You must be 18 years of age and provide 

your name, address, and telephone number to request information. 

 

There is a fee of $ .50 associated with a telephone inquiry about convicted sex 

offenders.  Someone calling the registry is able to inquire about up to 5 individuals.  You 

should be prepared to provide the name of the person for whom you want the registry 

searched, along with at least one of the following identifiers: 

 

• the person’s street address and apartment number 

• driver’s license 

• social security number 

• birth date 

• physical appearance (eye or hair color, height, ethnicity, 

distinctive markings) 

 

Based on the information you provide, a trained employee will determine whether the 

person is listed in the registry. 

 

In 1998, as part of Jenna’s Law, VINE, Victim Information and Notification Everyday 

was created.  New Yorkers can now receive information relating to crime, sentence, and 

release dates of persons in state prison by phone 24-hours a day in English and in 

Spanish.  Victims of crime can also register for notification if an offender is released.  In 

order to register, you must provide a telephone number and self-selected four digit 

Personal Identification Number (PIN). To receive information, a survivor must contact 

the district attorney where the case was prosecuted for the defendant’s New York State 

Identification Number (NYSID), Department of Correctional Services Identification 

Number (DIN), or date of birth.  A touch tone phone must be used to call VINE at 1-888-
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VINE-4NY (1-888-846-3469). 

 

The Advocate’s Role with Parole or Probation 

When an individual is placed on parole or probation after being convicted of a sexual 

offense, that person may be arrested for any violation of his conditions of probation or 

parole.  Possible violations include: leaving the state of New York, being arrested by 

any law enforcement agency, possession of a firearm, illegal drugs, or drug 

paraphernalia, contact with the survivor, or any other condition of probation or parole.  

If a law enforcement official believes that the offender is in violation, an investigation 

will be conducted.  Depending upon the results of the investigation, the agency may 

begin the revocation process. 

 

As the advocate, your role in this process is to support the survivor and provide her 

with any information relevant to the conditions of parole or probation.  The district 

attorney can inform you of any specific conditions that the offender must abide by.  If 

the offender violates any of these conditions, you can inform the survivor to report any 

violation of which she has knowledge.  For example, if the offender threatens or 

otherwise harasses her over the phone or in person, she should report the incident to 

the police or to the offender’s parole or probation officer.  If the law enforcement 

agency who receives the information does not act on the incident report, you can 

inform the survivor about contacting the offender’s probation or parole officer, then the 

district attorney’s office for assistance. 

 

Victims of crime have rights.  One of those rights is the right to be informed when the 

offender is eligible for release or parole, and when a probation hearing has been 

scheduled.  Survivors of sexual assault also have the right to provide written and oral 

testimony to a member of the state parole board prior to the offender’s release from 

prison.  (See Appendix O for the form used by victims to request notice of an inmate’s 

release.) The survivor should keep the district attorney informed of her current 

address, as well as any address changes.  She should also inform the Department of 
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Probation of her address and phone number as well as her desire to be notified if any 

probation hearings are scheduled.   As the advocate, you may also keep contact with 

these offices if the survivor so desires. 

 

 
 

 
1 AIDS Policy Center.  (Washington, D.C., May 1991). Intergovernmental AIDS Report. 
 
2  Gottlieb, Scott. (March,1995). There’s No Such Thing as Justice on Campus. USA Today. 



 
Chapter 10 

 Confidentiality Issues 
 
In this chapter, you will find information on… 
 

• Good Record Keeping 
• Confidentiality Policies and Procedures 
• Handling Subpoenas  

 
Your program’s ability to protect client confidentiality is extremely important to every 

sexual assault survivor.  The foundation of rape crisis programs rests on the ability to 

provide a safe space for the survivor to speak confidentially.  New York State Civil 

Practice Law § 4510 (See Appendix P) states that a rape crisis program counselor shall 

not be required to disclose a communication or records made or signed by his or her 

client during the course of service unless: 

1) the release is authorized by the client; or  

2) the information revealed to the rape crisis program counselor reveals the 

intent to commit a crime or harmful act.   

Due to the efforts of NYSCASA and other advocates, New York State extended 

confidentiality protection to communications between survivors and rape crisis program 

advocates in 1993.   Most rape crisis programs have been certified by the New York 
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State Department of Health so that the program advocates are eligible for this 

confidentiality privilege.  This means that the communications between survivors and 

rape crisis program staff and volunteers who have completed the required training are 

extensively protected from defense attorney subpoenas in a court case. 

If your program’s records are subpoenaed to give information about a client, the 

program should immediately contact your district attorney for assistance in having the 

subpoena quashed on the grounds that it violates rape crisis counselor -- client 

confidentiality.  If the Rape Crisis Program has its own attorney, it is wise to consult this 

lawyer immediately as well.   

 

Your program should have every staff member, paid and unpaid sign a confidentiality 

statement of confidential information or agreement which states that all personal 

knowledge employees have about clients is confidential and not to be shared with 

anyone other than co-workers, and even then information should be shared with them 

on a need to know basis and privately. 

 

Laws protect certain communications from being disclosed.  These types of protected 

communications are referred to as “privileged” communications.  The law says there is a 

positive value to society to justify not releasing this information.   The relationship 

between advocate and client must be protected to ensure trust so that the survivor will 

feel free to disclose important information to the counselor.  If the survivor you are 

working with authorizes you to provide the information and records to the party who is 

requesting it, warn her about the legal implications, i.e. losing counselor-client privilege, 

of providing this information to a third party. 
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Good Record Keeping 

The best way to protect confidentiality is to adopt sound record keeping policies and 

practices.  Even if your program is protected under a law of privilege, a court may order 

the release of records at some point during legal proceedings.  It is important to take 

security precautions in terms of physical location and staff practices.  Records should 

be kept in secure locations, and access should be restricted to authorized individuals.  

Limit access to program records and files by researchers, auditors, funders or 

government oversight agencies.  However, a sexual assault survivor should have 

reasonable access to any program files or records about her. 

 

Electronic communication poses some hazards in terms of confidentiality. 

Communication with survivors should be limited, if not avoided, over non-secure media. 

Advocates should not communicate with survivors on analog cell phones or cordless 

phones.  Confidentiality cannot be guaranteed on these devices, and conversations 

held on these kinds of phones may be intercepted or unwittingly broadcast to third 

parties.  Advocates who make or return calls from home need to be aware of the 

possibility their number is being displayed and stored in a Caller ID system.  Programs 

often recommend advocates have call blockers for their home lines, use pay phones for 

clients with All Call Restrict on, or establish alternative methods of communication for 

Caller ID should be avoided for the same reasons.  For information on telephone 

security, see your local phone directory.   

 

Computer communications can also incur security breaches; maintain physical integrity 

of your equipment by not keeping computers in publicly accessible areas, locking 

unoccupied premises, and by securing laptops when not in use.  Install firewalls 

(software protection systems) to prevent attempts at hacking, have individual passwords 

for staff, use vary9ing levels of access to client data files, perform system backups 
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regularly, and make sure computers are shut off at the end of the workday.  Mobile data 

equipment, including Palm Pilots and laptops, should use encryption to protect data in 

the event that the device is lost or stolen. Electronic mail (e-mail) is also vulnerable to 

interception and loss of privacy, and be used only to communicate with survivors in 

limited instances. 

 

In order to protect client communications, your written records should contain very few 

or only skeletal details so that any information released will not be harmful to the client. 

Rape crisis programs must balance the need for record keeping against the need to 

maintain confidentiality and to provide safety for clients and employees.  While some 

programs need a certain amount of information in records, seemingly innocent 

information can possibly be used against an individual client or the program.  In 

particular, narrative and counseling notes can be harmful to the client when taken out of 

context when used in a court of law. 

 

As standard practice, records kept about a survivor should contain only information 

relevant to the purpose for which the survivor came to the program.  These records 

include: originals of any signed statement from the survivor indicating that she has been 

informed of the program’s confidentiality policy, authorizations for release of information, 

withdrawal of release of information, and survivors’ requests to review records.    

 

The following suggestions about record-keeping are made by the National Center on 

Women and Family Law, Inc., in the booklet Protecting Confidentiality of Victim-

Counselor Communications.1  First, review what the goals are for keeping records, such 

as meeting funding source requirements; aiding in counseling or advocacy (to refresh 

memory); developing a statistical profile of the clients served; and protecting the 
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program from potential liability. 

 

With regard to funding requirements, most funders allow records to be maintained 

without reference to the identities of the clients.  Some may require a first name, while 

others permit some type of code.  When a funding source mandates more specific 

information, your program may be able to negotiate that only minimal and non-

identifying information be released.  This means that you should know what the 

minimum amount of information is that the program must provide to each funding 

source.  Programs may need to educate or remind funders on the importance of not 

divulging names or identifying information to funders.   

 

One reason programs keep extensive records is to meet the client’s safety and 

therapeutic needs by using the notes to develop goals for the client.  However, it is 

essential to remember that these records that pose the largest dangers to the clients.  

Narrative notes used in court, such as notes saying that the client blames herself for the 

assault could be presented in a totally different light when offered by the defense to 

discredit her testimony.  Although rape crisis program staff knows that most victims of 

sexual assault question their own actions or recollection of an incident, when this 

information is used in court it can be used with potentially devastating results to the 

case and the client. 

 

The client’s files could be used against her in several other ways.  Any notations about 

the client’s progress or therapy may be used to show that the client has a history of 

emotional instability.  Editorial or personal observations on the part of a counselor may 

also be very damaging.  For example, stating that a client seems to be unable to trust 

anyone could be used to embarrass or force the woman to defend herself. In addition, 
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statements about her state of mind or her feelings can be used to demonstrate 

emotional instability. 

 

Even notations which are supposedly factual can be damaging in a court of law.  For 

example, noting that the assault occurred at a certain time and place (according to the 

client) may be used to discredit her if this information is inconsistent with what the client 

said to the police or in her courtroom testimony.  It is not unusual for victims to 

remember more details about the assault after some time, which means, what is in your 

records may allow the defense to impeach her credibility by finding her statements to be 

inconsistent. 

 

Perhaps the worst statements to record are those including a diagnosis or diagnostic 

term unless you are also a mental health clinician.  Any such terms will certainly be 

used to show that there is something wrong with the survivor.  Some programs have 

found it helpful to tell a client at the beginning of the counseling relationship that, for her 

protection, very few notes will be taken.  For that reason, she may need to repeat some 

answers from time to time.  In addition, programs may need to tell a client that they are 

not equipped to document a case for her.  If she is contemplating bringing a civil action 

as a result of the crime, she may need to take on the task of documenting exactly what 

happened by herself or with the assistance of an attorney. 

 

Careful record keeping can allow you to collect statistics.  These statistics can be 

important for data collection, provide back up to outcome based measure statements, 

fund-raising and for community education purposes.  While it may be important to keep 

statistical data, there is no reason to ever keep statistics that can be traced to a 

particular individual.  All statistical information should be kept anonymously. 
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The last reason for keeping records is to protect a program from liability.  Such records 

are usually for maintenance of the program rather than for the safety and counseling 

needs of the client.  It makes sense for a program to develop forms to meet the 

program’s particular needs.  Some examples include a form for releasing certain 

information for specified purposes.  Program policy statements, such as statements 

explaining the program’s confidentiality policy, should be posted and given to each 

client. 

 

It is strongly advised that before programs write down any notes at all, the program 

consider the usefulness of those notes compared to the harm they may cause if 

released.  The program should also consider if they would feel comfortable having the 

client see the notes.  Because it is almost impossible to know what information from 

program records could be damaging to the client if disclosed, it is recommended that 

record keeping be limited to essential information only and that programs carefully 

examine what they consider essential and to whom it is essential. 

 
Adopting Confidentiality Policies and Procedures 

 

Each rape crisis program should already have in place or quickly adopt a confidentiality 

policy that explains what information is confidential, why this information is confidential, 

and the importance of maintaining that confidentiality.  The policy should cover all 

communications, observations and information made between and by all staff, interns, 

volunteers and board members. 

 

All individuals who work at or volunteer with the program — including students, and 

board members -- should be asked to sign a confidentiality statement in which they 
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agree to uphold the confidentiality requirement.  When working with a non-English 

speaking client and using the services of an interpreter, make sure that your program 

receives written assurance from the interpreter that he or she understands and or 

adheres to New York State law regarding confidentiality. These agreements should be 

placed in each individual’s personnel or case file.  The confidentiality policy should be 

reviewed whenever a person leaves the program.  One advantage of having such a 

confidentiality agreement is to be able to show the court what the policy is when 

attempting to quash a subpoena.   

 

The confidentiality policy should also state the purposes for which the program 

maintains records.  It is recommended that the individual files not include names but 

rather contain a code.  Programs should develop policies to deal with record retention 

and destruction at the termination of services.  If a client or former client wishes to see 

her records, such a request should always be honored.  You may make copies of items 

for her personal records if she requests it. However, a client should not remove anything 

from the file.   

 

Rape crisis programs should have a policy in place as to the release of information 

when requested.  At a minimum, the following conditions should be met: 

• The client must understand what information is being released and their 

right to limit it to a specific incident or date if they have been a long term 

client or have more than one case in progress.

• The client must sign a written release outlining the information which she 

is consenting to have released, to whom and for what purpose. 

• The consent form must have an expiration date. 

• The client should have the right to revoke the consent and should be 
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notified of this right in writing.  The revocation must be submitted in 

writing. 

 

If the client no longer receives services and is calling or writing for a release, the 

program should have a policy detailing how such requests are handled including 

whether such requests must be notarized to assure that the request is being made by 

the individual. 

Rape crisis program counsel should review the confidentiality policy with staff to discuss 

issues such as when a program may release a file without the permission of the client. 

This might occur when a client is legally incompetent, and the client’s guardian has 

requested the files. Such situations should be included in the confidentiality policy as 

well as an explanation of whether the staff must inform an incompetent client that her 

records will be or have been released. 

 

MINORS CONFIDENTIALITY 

It is important to note that in New York State, sexual assault survivors who are minors 

can consent to all aspects of sexual assault care. Minors who are capable of giving 

informed consent can consent to services including sexual assault crisis counseling, 

forensic exam, emergency contraception, abortions, pregnancy care, STI testing and 

treatment, and HIV testing without parental involvement.  Providers cannot require 

parental consent or disclosure for other parts of the sexual assault services, such as 

treatment of related injuries.2  

 

As with adults, minor survivors of sexual assault should be informed upon first contact 

with your program about confidentiality, and about mandatory reporting exceptions.  A 

suggested statement to minors might go something like this:  “The information you 
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share with me is confidential and will not be shared without your permission.  However, I 

want you to know that if you tell me that a child is or might be being abused, or if you 

plan to hurt yourself or anyone else, by law I have to report that to the proper 

authorities.”  To report child abuse and neglect to the New York State Central Register 

(SCR), the general number is 1-800-342-3720 and for mandated reports 1-800-635-

1522. 

 

Subpoenas 

There are two types of subpoenas that might be served on a rape crisis program.  When 

an individual is named on a subpoena, it requires that person to attend a court 

proceeding and give testimony.  A subpoena duces tecum requires that a person or 

program produce specified items such as documents, books or records.  A subpoena 

can include one or both of these components. 

 

If your rape crisis program is served a subpoena, you should immediately contact the 

district attorney and the program’s counsel to determine what course of action should 

be taken.  It is imperative that a program understand that it is illegal to destroy any 

records once a subpoena has been served.  The program should not have any 

conversation with the attorney or party issuing the subpoena, even if it is simply to 

inform them that there are no records, or that the advocate being sought for testimony 

no longer works there.   

 

The district attorney and the attorney for your agency will know how to proceed based 

on the subpoena’s language.  If the program does not choose to turn over its records or 

to produce a witness, the attorney will attempt to quash the subpoena, which means to 

get a court order that says the subpoena may not be enforced. 
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The most successful argument for quashing the subpoena is on the grounds that the 

information sought is confidential.  If the attorney can do so, the motion to quash the 

subpoena will be based on the grounds that there is a statutory communications 

privilege or that there is a nondisclosure requirement.  In New York, the argument will 

probably be based on the confidentiality privilege conferred to rape crisis program 

counselors by the Department of Health as stated in Civil Procedure Law §4510.  (See 

Appendix V for a Memorandum of Law). 

 

When the attorney files the motion to quash, the attorney may request a hearing before 

the court, or the judge may ask the attorney to present evidence and arguments.  A 

crucial factor in the court’s decision is to learn why the records are sought and what, if 

any, use is intended for them.  The program’s attorney will want to demand the attorney 

asking for the items put the reasons for this request on court record. 

 

If the judge denies the motion to quash the subpoena, the program must decide 

whether to abide by the judge’s decision or to contest the decision.  A program director 

will want to talk to its legal counsel about the ramifications of either decision, including 

whether the order is appealable.  These are issues which need to be thoroughly 

considered prior to the hearing. 

 

It is easiest to prepare for the issuance of a subpoena by having wisely outlined record 

keeping policies within the program.  This will allow the program’s attorney to argue 

more effectively a motion to quash a subpoena.  More importantly, it means that if 

records are turned over and a program counselor or advocate has to testify, the 

information which is disclosed will not be harmful to the client.  Once the defense 

attorney community is aware that the program does not keep extensive narrative 
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records with information that could be used against a client, it is unlikely that the 

program’s files will be subpoenaed in the future. 

 

 

 
 
1 National Center on Women and Family Law, Inc. (1992). Protecting confidentiality of victim-counselor 
communications. 
 
2 NY Public Health Law sections: 2504(30, 2780 (5), 2781 (1), 2783 and 2805(d) And NY Mental Health 
Law section: 33.21 [c] 
 



 
Chapter 11 

Development of a Community Task Force on Sexual Assault 
 

In this chapter, you will find information on… 
 

• Developing an Inclusive Task Force 
• Responsibilities of Members 
• Development of Protocol 

 
              

The Benefits of a Community Task Force  

Rape crisis programs, law enforcement agencies, prosecutor’s offices, hospitals, 

mental health agencies, and schools are among the many organizations that need to 

work together to assist sexual assault survivors.  Although each group has a different 

mission, it is most beneficial to survivors when these groups work collaboratively.  There 

are a number of models of coordinated response to sexual assault.  This chapter 

focuses on a community task force that holds interagency meetings on sexual assault 

cases, has interagency agreements in place, and has developed protocols for 

coordination and cross-training.   

 

In some New York State counties, interagency coordination is publicly funded, and 

cross-training sessions and community task force meetings are scheduled at regular 

intervals.  In other places, cross-training and information exchange is ad hoc and 

informal, organized as the need arises or as new staff requires training.  However, there 

are many benefits in formalizing patterns of coordination in a community task force, to 
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provide a mechanism for ensuring improved ongoing services.  The community task 

force then provides a structure to facilitate many other forms of community coordination 

to address sexual assault.  

 

Benefits of a Community Task Force on Sexual Assault  

to Participating Agencies 

A coordinated community response to sexual assault opens the doors of communication 

among agencies. All members of a community task force on sexual assault can educate 

each other about their agencies’ missions and strategies for eradicating sexual assault. 

 Community task force participation helps rape crisis programs and criminal justice 

agencies (to improve relationships and provide a forum to address like issues), develop 

protocols, share trainings, and revise policies.  Such interactions improve community 

collaboration.  The members of the task force can identify common agendas and can 

work together to encourage local and state policy makers to make changes beneficial to 

sexual assault survivors.  

 

Increased community collaboration allows each member of the community task force to 

discover what resources its own agency needs, to work effectively with sexual assault 

survivors.  For example, prosecutors may learn that, no matter how much support rape 

crisis program legal advocates provide, the district attorney’s office itself also needs to 

form a bond with the survivor by establishing trust, meeting with the survivor several 

times to discuss the case and prepare her to testify, and demonstrating sensitivity to the 

emotional impact that the prosecution and trial may have.  When community task Force 

members come together, they can also offer support to each other when they face 

discouraging cases or frustration with the system.   
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A coordinated community response helps to protect and empower sexual assault 

victims making clear to all involved in the collaborative approach the full range of 

options which will assist survivor recovery.  For example, all agencies need to be aware 

that no-contact orders have proven helpful in protecting survivors who know their 

offenders.  Rape crisis programs and prosecution can work to support a victim in 

drafting a victim’s impact statement, which can be a useful tool for the prosecution at 

sentencing, as well as being an empowering experience for the sexual assault survivor. 

  

Survivor participation in every step of the legal process is the explicit goal of a 

coordinated community task force.  Cross-training allows health care professionals to 

learn the evidentiary issues prosecutors face; law enforcement officers and prosecutors 

to learn about common reactions to trauma; and legal advocates to learn more about 

the criminal justice system, so that they can better help survivors prepare for court.  

 

A coordinated response to sexual assault not only alters the survivor’s perception of the 

systems, but the systems’ perception of the survivor.  Victims’ rights legislation has 

challenged criminal justice professionals to rethink their conceptualization of the 

survivor as merely a witness in their case.  Some criminal justice agencies have 

developed their own victim/witness assistance programs.  These agencies realize that it 

requires different skills to work as victim advocates from those needed by police 

officers, investigators and prosecutors.  

 

The Benefits of Coordinated Survivor-Centered Care 

The community task force can provide continuity of care and sensitive, expert services 

for survivors of sexual assault.  This requires coordinated participation and action on the 

part of all the service providers in a community.  Continuity of care also means that 

each survivor is treated as a whole person by every service provider she encounters, 

and that all aspects of treatment and procedures are coordinated to provide the best 

overall health care, social and legal services possible.  Each agency needs to work with 

all the others to produce a well organized system, so that no survivor gets lost in the 

shuffle between agencies and units.1   
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A survivor-centered response recognizes and supports sexual assault survivors’ need to 

assume control over their lives after an assault.  A coordinated community task force on 

sexual assault will also ensure: 

• Prompt and thorough investigation of cases; 

• Timely apprehension and aggressive prosecution of offenders; 

• Survivors being well informed of the status of their legal cases; 

• Survivors’ opinions are elicited and respected throughout prosecution 

and sentencing.2 

A community response to sexual assault results in improved treatment of sexual assault 

survivors.  The support available from rape crisis programs, law enforcement, and 

mental health programs can improve the response to the needs of individual survivors.  

Survivors will then not be dependent only upon the services of a single agency, but will 

be able to draw upon the collective resources of several agencies.  A coordinated 

community task force can provide a way to involve programs that assist traditionally 

under-served, miss-served, or un-served groups.  The task force can help coordinate 

needs for interpreters and multicultural services for sexual assault survivors. 
 
In creating a survivor-centered response to sexual assault, a community task force can 

work to find innovative ways to meet survivor needs within the constraints of the criminal 

justice system.  For example, survivors of sexual assault may have serious concerns 

about their personal safety when their perpetrators are free in the community, even if 

no-contact orders have been issued.  In most communities, it is not financially feasible 

for the police department to assign personal bodyguards to every survivor.  However it 

may be possible to place the survivor’s neighborhood on an extra patrol listing, 

conducted as time and resources allow.  Contact the law enforcement member of the 

task force for procedure. 
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The creation of a survivor-centered community task force will also communicate a 

commitment to treating sexual assault victims with respect.  Survivors’ concerns about 

public disclosure or about further traumatization by the criminal justice system will 

hopefully diminish over time. 
 

Developing an Inclusive Task Force 
 

Members of the Community Task Force on Sexual Assault 

In order to have an effective community task force on sexual assault, representation 

from a number of agencies is critical.  Rape crisis program legal advocates should 

explore including the following groups and individuals in organizing a task force:  

• Survivors 

• Additional rape crisis program staff who provide other survivor services 

• Law enforcement 

• Prosecution 

• Court personnel 

• Organizations which provide leadership and outreach in communities 

which are under-served, miss-served, or un-served or have been 

alienated from the criminal justice system  

• Hospitals or other health care facilities (and related HMOs)  

• Other victim service agencies  

• Mental health agencies 

• Drug/alcohol treatment agencies 

• Children’s services 

• Educators/other school-based personnel leaders of faith communities 

 

Because each community is different in its matrix of services, the composition of the 

task force needs to reflect the distinctiveness of the community.  However, it is 

important to include as many of these types of agencies as possible in order to develop 

a comprehensive plan which will respond to the survivor in a holistic manner.   
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The legal advocate will find it helpful to discuss the underlying premises for creating a 

community task force with all prospective members: 

 

1. Sexual assault is a pervasive problem, and each community has a 

responsibility to support survivors and combat the problem, protecting 

everyone from future sexual assault. 

 

2. A coordinated community response reduces problems that arise from 

duplication of services, provides a full range of services, eliminates 

situations where survivors drop out or are lost in the system, and creates 

public confidence and trust in community agencies. 

 

3. All agencies will benefit from changes to promote excellent care and 

continuity for sexual assault survivors. 

 

These three understandings are essential because they emphasize the value of a 

coordinated community response.  In order to transform the criminal justice system’s 

response to sexual assault, sexual violence must be recognized as a concern for 

everyone living in the community. Without recognition of the scope of the problem, belief 

that integrated solutions is necessary, and understanding that change is valuable, 

successful community task force development is unlikely to occur. 

 

Responsibilities of Members of the Community Task Force  

on Sexual Assault 
The community task force should be responsible for the following:  

• Assessing the community’s needs as related to sexual assault  

• Developing consensus concerning each agency’s respective role in 

responding to the identified needs 

• Formulating protocol reflecting the consensus  

• Negotiating interagency agreements, and formalizing cooperative 

relationships and responsibilities embodied in written protocol 
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• Conducting training and technical assistance for agency personnel 

involved with sexual assault survivors 

• Monitoring, evaluating, and adjusting the protocols which govern the 

interactions of the community task force with sexual assault survivors. 

 

The roles of agencies participating on the community task force may on first glance 

seem self explanatory.  For example, law enforcement investigates and arrest; 

prosecutors prepare cases and prosecute; health care personnel examine and treat 

victims and are responsible for forensic evidence collection; and rape crisis program’s 

legal advocates offer support in navigating the criminal justice system and other 

services such as referrals for counseling.  However, what is creative about a community 

task force is that in this multi-disciplinary context, these roles can be redefined over time 

to ensure that survivors are offered a seamless web of assistance. 

At the same time, every participating member of the task force needs to fulfill their 

agencies’ basic responsibilities, and not attempt to do the work of other organizations.  

Regular meetings of the task force provide a forum for defining the roles of each 

participating organization and establishing protocol where there is overlap.3

 

Development of Protocol 
Protocol for a Survivor-Centered Response 

The legal advocate will find it helpful to encourage the community task force to develop 

protocols to coordinate their roles.  For the purpose of this manual, the word protocol is 

used to mean: The product of negotiations in which agreements are made and 

documented, to create guidelines and assign roles and responsibilities for community 

task force participants, in order to provide a survivor-centered response to sexual 

assault.  
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While drafting a protocol, the community task force should keep the needs of sexual 

assault survivors central to their planning: 

• Discuss information, concerns and needs of survivors and how best to 

address them 

• Determine what case-specific information can and cannot be shared 

with each other and with survivors  

• Determine who should be responsible for providing information to 

survivors  

• Determine how to provide ongoing information and keep survivors 

informed throughout the criminal justice process (e.g., notifying 

survivors of additional processes such as photo arrays, police line-ups 

for suspect identification, additional information, or statements that 

may be required) 

• Determine how to alleviate survivors’ fears about safety (giving 

survivors an opportunity to discuss these fears and specific steps they 

can take if harassed by their offenders) 

 

In order for protocol to be survivor-centered, the goal must be increased attention to the 

needs of sexual assault survivors and their involvement in the decisions affecting them, 

the investigation, the prosecution and the case disposition.4    

 

It may be agreed that the rape crisis program legal advocate will be the primary task 

force member whose responsibility is to keep the survivor informed of the status of her 

case.  

 

Benefits of Community Participation in Protocol Development 
The goal of protocol is to increase the sexual assault survivors’ satisfaction with the 

performance of the system, while simultaneously improving performance based upon 

traditional measurements, such as conviction rates and length of time it takes to move 

the case from disclosure to disposition. 
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Effective protocol development requires effort by everyone on the community task force. 

Many jurisdictions have developed protocol for specific disciplines or have some sort of 

protocol in place for sexual assault cases.  Reviewing any existing protocol is always a 

good starting point to establish what existing procedures are being implemented.  Once 

current protocols are reviewed and assessed, additional protocol development steps will 

often be needed to incorporate a multi-agency approach.  Some of the responsibilities 

for addressing sexual assault in the community are indisputable--such as those 

established by statute.  Relevant statutes should be reviewed, discussed, and clarified 

by the task force to ensure that communities are in compliance, and that all parties 

understand their appropriate roles. 

 

Negotiation is required in those areas where agency responsibilities are less clear.  New 

relationships need to be established for those agencies who have never worked 

together before.  Guidelines to address information sharing between victim service 

providers and prosecutors or law enforcement should be discussed and developed.  

The idea of sharing information with non-criminal justice agencies may be 

unconventional for some law enforcement agencies.  However, if victim services 

providers are to assist in facilitating communication between law enforcement agencies 

and sexual assault survivors, information sharing is necessary.  On the other hand, rape 

crisis program legal advocates need to have clear guidance concerning the information 

that may be shared with survivors and need to respect the boundaries established by 

the community task force. 

 

Members of the task force should understand that the protocol development process will 

be greatly assisted by an initial community needs assessment. Consensus about the 

community’s needs will facilitate the negotiations about responsibilities and expedite 

agreements about how to coordinate responses. 

 

Protocol developed by the community task force should utilize terminology that can be 

understood by all of the participating agencies.  One of the complicating factors with 

multi-disciplinary efforts is that each discipline has developed its own “language.”  The 
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protocol should recognize and overcome these language differences.  Any terms which 

may have different meanings when used by different agencies should be operationally 

defined for the protocol. For example, “case” may have different meanings for each 

participating member of the community task force.  For law enforcement, “case” may 

mean a collection of related crimes consolidated into one investigation; for prosecution, 

it may mean one trial; and for rape crisis programs, it may mean one survivor.  If used in 

the protocol for the community task force, “case” needs to be defined so that all 

participants have a common understanding of its use in that context. 

 

Sexual violence is understood differently by individual agencies. The community task 

force should seek to provide the broadest possible range of sexual behaviors that are 

included in abuse, assault, forcible touching, harassment that constitutes sexual 

violence.  The definition should incorporate the following elements: gender neutrality, 

specification of proscribed acts, protection of the individual’s right of choice, and 

preservation of privacy and confidentiality needs of survivors.  For example, limiting the 

definition of sexual assault to being synonymous with rape would reflect a narrow focus 

that would not adequately meet the needs of survivors of other sex crimes such as 

sexual misconduct, child sexual abuse or forcible touching. 

 

The key issue for the community task force is to create a definition of sexual assault 

which acknowledges both the needs of victims and the legal requirements of the 

jurisdiction.  Traditional definitions of crime identify proscribed behaviors which, when 

committed, lead to prescribed sentences.  The emphasis is on the act and on the 

offender, a systems-centered response.  The task force cannot change this aspect of 

criminal law; however, it can link what happens to the survivor with appropriate survivor-

centered responses by the criminal justice system and victim service programs.  

 

Protocol developed by the community task force should establish guidelines for each of 

the participating agencies’ response to sexual assaults and sexual assault survivors.  

Each guideline should have stated objectives so that the individuals using it understand 
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its intent and are able to apply the guideline in spirit as well as substance. 

 

The guidelines establish the parameters for the activity including: 

• Which agencies are responsible; 

• What they are responsible for; 

• When they are responsible; and 

• How the activity is to be carried out. 

 

These guidelines are the basis for developing expectations among the participating 

agencies on the community task force, and for understanding how the multi-disciplinary, 

survivor-centered system operates.  An interdisciplinary dependency needs to exist in 

sexual assault investigations.  The protocols developed by the community task force 

formally identify such inter-disciplinary dependencies and assign specific responsibilities 

for each agency’s role in the context of a cooperative system.   

 

The development of protocol for the community task force needs to be an ongoing 

process.  Once the initial protocol has been developed, there may be a tendency to give 

a collective sigh of relief and relegate the protocol to the bookshelf.  It is important to 

resist that temptation.  Developments in criminology, health sciences, legislation, and 

survivor services dictate the need for a constantly evolving protocol, maintaining its 

legal, therapeutic, and scientific relevance.  

 

This section has been adapted from Looking Back, Moving Forward: A Guidebook 

for Communities Responding to Sexual Assault, National Victim Center, 1993. 
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1. National Victim Center. (1993). Looking Back, Moving Forward: A Guidebook for Communities  

2.National Institute of Justice. (1994). The criminal justice and community response to rape. 

3.National Victim Center (1993).  Looking Back, Moving Forward: A Guidebook for Communities 
Responding to Sexual Assault. 

4.Ibid. 



 

Chapter 12 
Helping Train Criminal Justice Professionals 

 

 In this chapter, you will find information on… 
 

• Training Police and Law Enforcement Agencies 
• Training Prosecutors 
• Training Judges 

       

Part of the legal advocate’s role, is to build collaborative relationships with every 

criminal justice agency in the community to help individual survivors navigate the 

system.  As you work with police, prosecutors and judges, you will become aware of 

opportunities to help them learn about the needs of sexual assault survivors in general.  

Your expertise on sexual assault will make you a valuable resource to both new and 

seasoned professionals in their agencies. 

 

As you’ve read about or experienced how the criminal justice system works, you’ve 

seen ways that the response to sexual assault has been improved.  You are in a 

position to communicate to police, prosecutors and judges why sexual assault survivors 

sometimes perceive the criminal justice system as hostile and how the alarmingly low 

rates of arrest, conviction, and incarceration for sex offenders discourage reporting.  

You will find opportunities to explain why sexual assault survivors who do choose to 

report to the police may refer to the experience as a re-victimization. 
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Essentially, what you will be engaged in is systems advocacy: changing the knowledge, 

beliefs, policies and practices of institutions and their members.   For you, the primary 

consideration for systems change always needs to be the impact of the proposed 

changes on the survivors of sexual violence.  To advocate for systems change, you can 

utilize several strategies, one of which is training for all criminal justice personnel. 

 

Providing Training to Police and Other Law Enforcement Officials 

 

Training all levels of criminal justice personnel on the dynamics of sexual assault leads 

to a survivor-centered response and ensures that survivors are treated with sensitivity.  

There are many law enforcement agencies throughout New York State that have 

already strengthened their response to survivors through increased specialized training.  

 

The New York State Police Academy provides training to criminal justice professionals 

each year at the Sex Offense Seminar. It is a week long session that includes 

information on how to investigate sex crimes, collect evidence from crime scenes, 

interview suspects, survivors and other witnesses, give expert testimony, collect and 

present forensic evidence, screening for drug facilitated sexual assault, child sexual 

assault, sex offender typologies, sex offenders on the internet, and other topics relevant 

to sex crimes investigations.  The limitations of the Sex Offense Seminar are that 

professionals may only attend once and the seminar is not specifically focused on the 

collaborative needs of local communities. 

 

To meet the need for local training, many law enforcement agencies also provide in-

house education for their sex-crimes investigators, addressing topics such as:  

• Physical evidence collection 

• Interviewing techniques for sexual assault survivors and other 

witnesses 

• Interviewing suspects 

• Relevant sex crimes statutes (Penal Code)  

• Departmental protocol for sex crimes investigations 
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• Rape trauma syndrome and the survivor’s emotional needs 

• Crime victim’s rights and the rights of sexual assault survivors 

• Coordination with rape crisis programs, health care personnel, and 

allied agencies 

 

Other resources include:  
 

• New York Sheriffs Association, 27 Elk Street, Albany, New York 12207, Phone: 

518-434-9091, http://www.nysheriffs.org/  

• New York State Division of Criminal Justice Services 

http://www.criminaljustice.state.ny.us/ E-Mail Address: 

InfoDCJS@dcjs.state.ny.us  

 

A number of rape crisis programs throughout New York already provide some type of 

training to law enforcement officers in their communities.  The training may be very 

specific, limited to one aspect of sexual assault, or it may be very general, such as an 

explanation of what services the rape crisis program provides and how staff may be 

utilized if a survivor reports a sexual assault directly to them.  As the legal advocate, you 

may be able to participate in a comprehensive training on sexual assault, or you may be 

invited to provide a specialized program. 

 

One opportunity rape crisis program staffs have is to access their local law enforcement 

agencies is to seek a time slot during the departments’ yearly in-service training.  During 

that time period of about a month, you may have access to all department members. 

Another means is to get permission to speak during a shift change roll call.  Although 

speaking at roll call usually only allows for a short presentation, you will be able to 

introduce yourself, discuss the services the rape crisis program provides to the 

community, suggest ways you can help them and establish your expertise on the needs 

of the sexual assault survivor.  

 

mailto:InfoDCJS@dcjs.state.ny.us
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 may give you ideas for educating police and that you may adapt to your 

jurisdiction: 

•  which 

l 

ral 

 519, Columbia, SC 29201, (803) 

734-3970 http://www.scattorneygeneral.org/ 
 

• he 

exual 

 

Guide to 

btain these two 

S, Inc. (860) 282-9881 or 

http://www.connsacs.org/index.html. 

 

There are also several law enforcement training curricula developed by other states an

sources that

 

The South Carolina Office of the Attorney General has written a manual

includes protocols for law enforcement and prosecutors to utilize in the 

investigation and prosecution of criminal sexual conduct, stalking, and crimina

domestic violence.  The protocols were prepared in consultation with seve

agencies and individuals in an effort to promote collaboration among law 

enforcement and prosecutors at every level of government.  They can be 

obtained through the: South Carolina Office of the Attorney General, Rembert 

Dennis Building, 1000 Assembly Street, Room

The Connecticut Sexual Assault Crisis Services, Inc., in collaboration with t

Connecticut Police Officer Standards and Training Council,  has a training 

curriculum titled: Police Response to Crimes of Sexual Assault: A Training 

Curriculum, Second Edition, 1997.  The manual includes an overview of s

assault, legal statutes, police procedure, community based services, sex 

offenders, related issues including DNA databank, sex offender registration, and

community notification.  In addition to this manual, also available is: A 

Police Response to Crimes of Sexual Assault which includes general 

investigation information; initial response to victim, suspect, and crime scene; 

forensic evidence collection; writing reports and warrant applications; statute of 

limitations; mandated reporting; resources and more.  You may o

publications by contacting CONNSAC
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Additional Resources Include: 

• New York State Coalition Against Sexual Assault’s Pocket Guide for Police 
Response to Sexual Assault, created in 2001 (Updated 2004 reprint pending), is 
a supplement to training and a convenient reference. 

 
• Sexual Assault Training & Investigations (SATI) offers a comprehensive array 

of training programs from a mutli-discipline response to individual disciplinary 
roles in responding to sexual assault.  SATI, Inc. Sexual Assault Training and 
Investigations, PO Box 33, Addy, WA 99101-0033 (509) 684-9800, (509) 684-
9801 (Fax), http://www.mysati.com/default.htm. 

 
• Successfully Investigating Acquaintance Sexual Assault: A National 

Training Manual for Law Enforcement Available at: 
 

o The National Center for Women and Policing, 
www.WomenAndPolicing.org 

 
o Office on Violence Against Women, www.ojp.usdoj.gov/vawo/ 

 
• Minnesota Center Against Violence & Abuse at the University of Minnesota, 

www.mincava.umn.edu/   
 

• Police Response to Crimes of Sexual Assault:  A Training Curriculum, 
Second Edition, Sharon M. Hunter, Bonnie R. Bentley Cewe, J.D., Jamie L. 
Mills, J.D.  Publication Date: October 6, 1998 Revision Date: June 2000, 
www.vaw.umn.edu 

 

Training Issues for Prosecutors 

The best way for prosecutors to practice their skills and increase their effectiveness is 

through training.  Most prosecutors receive training from experienced district attorneys 

on their staff.  Some DA offices provide in-house training to assistant district attorneys 

who rotate duties.   This type of training is often provided by senior attorneys in the 

office and may include the office’s operational procedures, criminal procedure law as it 

relates to sexual assault cases, and substantive legal issues in rape cases.   Senior 

attorneys spend time with trainees reviewing case law and specific cases the office has 

dealt with in the past.  Prosecutors who deal with sexual assault cases are often 

assigned an experienced deputy prosecutor as they begin to try sex crimes cases. 1  As 

http://www.womenandpolicing.org/
http://www.ojp.usdoj.gov/vawo/
http://www.ojp.usdoj.gov/vawo/
http://www.mincava.umn.edu/
http://www.umn.edu/
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you develop a collaborative relationship with the DA’s office, you will have opportunity to 

offer to provide training sessions on the needs and perspectives of survivors. 

 

Legal advocates have a wonderful opportunity to bring sexual assault training for district 

attorneys to their region by working closely with the Pace University Battered Women’s 

Justice Center.  Pace has received Violence Against Women Act funding for prosecutor 

sexual assault training across New York State.  The training discusses topics such as 

marital rape, rape trauma syndrome, forensic evidence, and the use of expert testimony 

in sexual assault prosecutions. Since 1999, they have been focusing their training on 

rural law enforcement issues.  The Pace program can be reached at (914) 422-4424.  

 

The National College of District Attorneys (NCDA) provides training to prosecutors 

through the National Prosecutors’ Training Center.  NCDA offers seminars on 

prosecuting sexual assault cases.  Trainers with the Center emphasize the importance 

of establishing positive juror attitudes toward the victim of acquaintance rape while 

educating jurors about rape.  In these seminars, the prosecutor is instructed to minimize 

the accused’s defenses while convincing the jury that apparently nice, well-educated, 

reputable people can rape.  The training stresses the need for understanding the 

underlying psychological dynamics in prosecuting a sexual assault case and trains 

prosecutors to keep the jury’s attention focused on the person on trial, not the victim. 2

NCDA currently provides training seminars to prosecutors which include: “Evidence for 

Prosecutors,” “Prosecution of Violent Assaults,” and “Forensic Evidence.”  The Center 

has also developed curriculum on the prosecution of stranger rape, serial rape, and the 

use of DNA in sex offense prosecutions.  As legal advocate, you can encourage your 

district attorney’s office to send prosecutors to participate in these trainings.  For more 

information, contact the National College of District Attorneys, University of South 

Carolina, Carolina Plaza 937 Assembly Street Columbia, South Carolina 29208, call 

803/544-5005, or visit http://www.law.sc.edu/ncda/ 

 

In 1984, the National District Attorneys Association founded the American Prosecutors 
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Research Institute (APRI) as a non-profit research and program development resource 

for prosecutors at all levels of government. APRI offers many training opportunities for 

the prosecution professional. The APRI trainings are conducted at different locations 

across the United States and are listed at http://www.ndaa.org/apri/ 

 

Training Issues for Judges 

In New York State, the Office of Court Administration (OCA) has for several years 

offered training regionally on child sexual abuse.  In 1998, OCA included materials on 

adult sexual assault. These sessions are voluntary, so that encouraging judicial 

personnel in your county to attend my be necessary to ensure they benefit from this 

specialized training 

 

As you develop relationships with judges in your county and with other court personnel, 

you may also be able to arrange to provide training locally on the dynamics of sexual 

assault, rape trauma syndrome, and improving the courtroom experience for the 

survivor. 

 

The Legal Defense and Education Fund of the National Organization for Women (NOW) 

and the National Association of Women Judges have designed the National Judicial 

Education Program: To Promote Equality for Women and Men in the Courts.  This 

education program on sexual assault provides judges with the knowledge and skills to 

conduct trials and to impose sentences that reflect a greater understanding of rape.  

Additional curricula, videos and DVDs include:  

• Women of Color Curriculum  

• Child Sexual Abuse Curriculum  

• Judicial Response to Sexual Assault Curriculum  

Videos & DVDs:  

• Judge's Role in Sexual Assault Cases Video  

• Judge's Role in Sexual Assault Cases DVD  

• Medical Evidence in an Adult Rape Trial Video  

• Direct Examination of the Victim in a Non-Stranger Rape Case Video  

• The "Undetected" Rapist Video 
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As the legal advocate, you can encourage court personnel in your county to inquire 

about having this training available to judges in your community or region.  For more 

information, contact NOW Legal Defense and Education Fund at (212)925-6635, 

http://www.nowldef.org/html/njep/index.shtml 

 

Additionally, the State Justice Institute funds the collection and distribution of judicial 

educational materials, including conference proceedings, audiotape and videotape 

instruction materials, and training manuals.  These materials can be found at the 

Supreme Court Library, Onondaga County Court House, Syracuse, NY 13202. (315) 

435-2063.   Judges or any other interested person may have access to them.    

 

You, as the Legal Advocate, may retrieve any of these for your own use or to share with 

judges in your county by contacting these sources via phone or accessing listed web 

sites.

 

 
 

 
1. The New York State Coalition Against Sexual Assault. (1998). The State of Rape in New York State: 

How the Criminal Justice System Lets Offenders off the Hook. 

 

2. Kearney, K.A. (1989). Prosecuting difficult adult sexual assault cases. National College of District 

Attorneys. 
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