The Prosecutors’ Newsletter on Violence Against Women

™ £QUITAS

Issue #14 o February 2015

THE HIGHLY TRAINED BATTERER: PREVENTION, INVESTIGATION AND

PROSECUTION OF OFFICER-INVOLVED DOMESTIC VIOLENCE!
TERESA M. GARVEY, | D?

“[W]hen you train someone to be a cop, anyone in this country, you train them to challenge when confronted.

You train them to interrogate when suspicious. You train them to [use] fighting skills that no one else has. You

train them how to use weapons. You train them how to deal with conflict. You teach them all these skills, and
then you add all of that to someone who is violent, you've got a lethal combination on your hands...”?

— Mark Wynn, former Nashville Police Lieutenant

Nationally recognized expert and trainer on domestic violence

Effective police response is a crucial element in any effort to
prevent and respond to acts of domestic violence. All over the
country and around the world, police departments and other
governmental and non-governmental agencies invest time,
funding, and expertise to train law enforcement officers in best
practices that will help to reduce the incidence and lethality of
domestic violence—practices that will protect victims while
holding offenders accountable. Law enforcement has stepped
up to the challenges of responding to domestic violence, and has
made tremendous progress from the days when these crimes
were considered private family matters. Today, law enforce-

mentin the United States, taken as a whole, has committed to
refining its procedures and practices to maximize victim
safety and offender accountability. Responding officers
document evidence to support evidence-based prosecu-
tion; they assist victims in obtaining protective orders and
services that will help them survive and escape the abuse;
and they arrest offenders based upon probable cause and
predominant-aggressor analysis.

There is no group in our society, however, that is immune
from domestic violence. When the perpetrator of domestic
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violence is a police officer, unique dynamics and legal con-
siderations come into play. These factors often increase the
danger to victims of officer-involved domestic violence and
make the investigation and prosecution of such cases espe-
cially challenging.

The prevalence of officer-involved domestic violence is un-
known. Domestic violence in general is under-reported,
and most official crime statistics do not identify the offend-
er’s employment. Domestic violence in law-enforcement
families is believed to occur with at least the same frequency
as in the general population.* Two studies from the 1980s®
suggest the rate in police families may be significantly higher.
One survey of 728 officers from two East Coast departments
found that 40 percent of the officers reported having “gotten
out of control and behaved violently against their spouse
or children” during the previous six months.® In the second
study, researchers asked 385 male officers from several
agencies in the Southwest whether; in the past year, they had
pushed, grabbed, shoved, slapped, kicked, bitten, hit, thrown
things, choked, strangled, beaten up, or threatened to use
or used a gun or knife against their spouses. Twenty-eight
percent of those officers admitted having engaged in some
form of such conduct within the previous year.”

This STRATEGIES article will discuss the dynamics and
tactics commonly encountered in officer-involved domes-
tic violence; emphasize the importance of departmental
policies and protocols for prevention of, and response to,
violence in the law enforcement family; explain the need
for a coordinated, yet “firewalled” internal investigation
that will not compromise the criminal prosecution of the
offender; and suggest strategies for investigation and pros-
ecution of officer-involved domestic violence.

ABUSE DYNAMICS AND TACTICS

Domestic violence is more than an isolated act of physical
force against an intimate partner. It is frequently defined in
terms of the abusive exercise of power and control by one
partner in a relationship over the other.® Abusers who are law
enforcement officers have unique opportunities to assert that
power and control in their intimate relationships by misusing
their training, skills, experience, and knowledge, as well as the
power and authority inherent in their position.
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The position of a police officer in our society is one of au-
thority, and officers often have a great deal of discretion
(within lawful limits) on the job in terms of how that au-
thority is exercised. Officers are carefully trained to use
escalating degrees of verbal and non-verbal responses
and ultimately, in appropriate situations, to use escalating
degrees of physical force. Officers who carry that authori-
tarian character and demeanor into their homes may also
expect their intimate partners, children, and other family
members to comply with their demands. Family members
who argue, resist, or ignore them may be seen as a direct
challenge to that authority. For an officer who is an abus-
er, those challenges may be met with verbal and emotional
abuse or physical violence. Guns and other weapons, as well
handcuffs and other police equipment, are readily available
in the home. The victims know this—and should it be for-
gotten, a weapon can easily be produced and used, either as
a threat or to inflict actual injury on the victim.

Police officers are trained to carry themselves in a manner
that projects authority. While that is a useful skill on the
job to elicit compliance with lawful demands, in an abusive
relationship it can inspire in the victim fear of what will
happen if the abuser’s demands are not met. An author-
itarian “look” or bodily posture, invasion of the victim’s
personal space, or merely placing a hand on the victim can
effectively convey a threat.

As part of the authority given to them by virtue of their
position in law enforcement, police officers enjoy a percep-
tion of enhanced credibility in the eyes of many citizens.
They have sworn to uphold the law, and absent reason to
believe the officer is lying, there is almost a presumption on
the part of many people that an officer is telling the truth.
An abuser can readily exploit this perception of credibility,
telling the victim that no one will believe the victim’s sto-
ry over that of the abuser. An abusive officer who believes
that the victim may be about to report the violence will of-
ten make it a point to complain to fellow officers or to a
supervisor about the victim’s “erratic” behavior, or about
the victim’s “mental health problems” or “substance abuse
problem,” in a pre-emptive effort to reduce the victim'’s
credibility if the abuse is reported.

Officers are trained in proper interrogation skills, as well.
This is important for questioning suspects at a crime scene
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or in the interrogation room. Officers who are abusers may
relentlessly interrogate and cross-examine their victims
about the victim’s activities, or about their friends and
family. Skilled interrogators employ a variety of psycholog-
ical techniques to get the information they seek. An abuser
can use these skills to extract information from a victim,
to keep the victim off-balance and unsure of what is in the
victim’s best interest, and to convince the victim to submit
to the abuser’s wishes.

In addition to interrogation skills, well-trained police of-
ficers have a variety of other investigative tools and tech-
niques at their disposal. They know how to access sensi-
tive data to locate suspects or witnesses, how to request a
check of a license tag, how to talk to witnesses in a way that
will elicit important information, and often know the se-
cret location of the local shelter for battered women. These
techniques and knowledge can be used to stalk the victim,
intimidate the victim or the victim’s family and friends, or
locate the victim wherever s/he flees for safety.

Police officers are also trained to “have each other’s
backs”—to protect and support fellow officers when they
are in trouble while in the field. Victims are acutely aware
of this solidarity, and fear its implications if they call 911
or otherwise report an act of abuse. Responding officers—
even those from other police agencies—may be perceived
as siding with the abuser or as more concerned about the
abuser’s career than the victim’s safety. If uniformed officers
show up en masse to support a defendant in court, such a
display is likely to intimidate the victim even if that was not
the intention.

An abusive officer’s law enforcement training and skills thus
present the victim with formidable obstacles in reporting
the abuse, seeking safety, or participating in the criminal
justice process. All victims of domestic violence face obsta-
cles throughout the process, but the training and skill set
possessed by police officers greatly enhances the danger
to the victim of police-perpetrated domestic violence and
increases the victim’s difficulty in seeking safety and jus-
tice. Moreover, in addition to the complications inherent in
protecting oneself from a highly-trained batterer; the stakes
involved in obtaining a criminal conviction for police-per-
petrated domestic violence are high. Conviction of even a
minor crime of domestic violence is likely to result in the
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end of the abuser’s career as a police officer.” This poten-
tial consequence makes the victim’s situation even more
precarious, as the loss of career (and possibly a pension)
makes the abuser more desperate to avoid it and may cause
financial distress for the victim and the family.

PREVENTION THROUGH TRAINING AND
SUPERVISION

Psychological screening and background investigations
have long been part of the recruitment/hiring process
for police departments. Historically, departments have
screened applicants to “weed out” individuals who are psy-
chologically unsuited to the demands of the job or who pose
a potential threat to the public or the department because
of their aggression, dishonesty, substance abuse problems,
or other undesirable traits. Candidates likely to engage in
acts of violence against their intimate partners are equally
poor risks. Preventing officer-involved domestic violence
therefore begins with the candidate selection process,
where careful evaluation, probing interview questions, and
thorough background checks may uncover attitudes or his-
torical information suggesting that the individual poses an
unacceptable risk.1°

It is equally important that police officers and supervisors
be trained to recognize signs that an officer may be involved,
or at risk of being involved, in domestic violence,'! that
effective interventions be made available to the officer and
to the officer’s family, and that on-the-scene responses be
conducted professionally and with an awareness of the unique
needs of the victim of officer-involved domestic violence.

The importance of screening would-be police officers,
and of taking action in response to behavior indicative of
potential domestic violence, was highlighted by a 2003
murder-suicide involving Tacoma, Washington, Police
Chief David Brame and his wife, Crystal Brame.!? David
Brame, who was in the midst of divorce proceedings that
included allegations of domestic violence, shot his wife to
death in a parking lot, in front of their two young children,
before turning the gun on himself. Subsequent investigation
revealed that David Brame’s psychological evaluations at
the time he was hired as a young recruit were questionable,
that his behavior at work was increasingly erratic in the
months leading up to the murder (involving colleagues and
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subordinates in his divorce issues; becoming increasingly
inattentive to duties),'® and that he had been appointed
police chief despite a prior allegation that he had sexually
assaulted a woman he had dated.* The Brame case cata-
pulted the problem of officer-involved domestic violence,
an issue previously receiving scant media attention, into the
national spotlight. Although the International Association
of Chiefs of Police promulgated its model policy on Domes-
tic Violence by Police Officers (hereinafter “IACP policy”)®
in 1999, well before the Brame murder, many jurisdictions
began to consider with a greater sense of urgency what can
and should be done to prevent similar tragedies.

Along with adopting specific protocols for incident response
to officer-involved domestic violence,'® many departments
are realizing the importance of:

* Screening new hires for signs of potential abuse

* Changing the departmental culture so that domestic
violence within its ranks would be viewed as unacceptable,
unprofessional behavior

* Encouraging officers to alert supervisors to signs of
potential or impending acts of domestic violence in the
behavior of fellow officers

* Training supervisors in appropriate, effective ways of
responding to such reports

* Reaching out to the families of officers to provide resources
and information about available assistance for officers and
their families and about the procedures that will be followed
in the event that domestic violence comes to the attention of
the department.

Incidents of domestic violence within the law enforce-
ment community not only result in potential civil liability,
personal injury, and loss of life, but are also damaging to
officer morale and to public confidence in the department.
The Brame tragedy resulted in several costly lawsuits for
the department and public officials.!” Preventing domestic
violence within its ranks is, therefore, of great benefit to
police departments as a whole.

The culture and tone of a department is a reflection of its
leadership. Without a strong culture of disapproval of do-
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mestic violence, and without support and encouragement
for officers to report signs that a fellow officer may be
engaging in such acts at home, victims suffer increased
isolation and danger when violence is reported to law
enforcement. Many police chiefs, sheriffs, and other depart-
mental leaders have established a culture of zero tolerance
for domestic violence within their departments. They have
done this by providing effective interventions for officers
at risk for abusive conduct, by requiring officers to disclose
their knowledge of such acts and encouraging them to
report “red flag” behavior on the part of fellow officers, and
by providing support and assistance to families of officers
so they will feel more confident that a report will be tak-
en seriously and with their safety in mind. It is important
that these efforts be publicized, as a way to increase public
confidence and the safety of survivors.

One promising resource for preventing domestic violence
in law enforcement families is a toolkit developed by
Florida State University with funding from the Verizon
Foundation. The National Toolkit on Prevention of Offi-
cer-Involved Domestic Violence (hereinafter “Toolkit”),
which can be accessed at http://nationaltoolkit.csw.fsu.
edu, was developed in cooperation with law enforcement
leaders from a number of agencies around the country.'®
The Toolkit provides self-paced online training modules
for officers and supervisors on the prevention of offi-
cer-involved domestic violence.’ Over 15,000 officers
have taken the training in 2014, including those from large
departments in urban areas and from small departments,
some of which have only a handful of sworn officers.?
The Toolkit also provides videos, links to national and
state/local resources for technical assistance, links to
state and model protocols for officer-involved domestic
violence, and confidential self-assessment tools for offi-
cers on a variety of issues that may contribute to violence
(including post-traumatic stress disorder, alcohol and
substance abuse, and attitudes and beliefs about domestic
violence). The Toolkit incorporates many of the principles
and practices recommended in the IACP policy.*!

The Toolkit’s training modules?®? are notable for explaining:
the dynamics of officer-involved domestic violence, pointing
out that effective law enforcement tactics can be misused
in the family setting; the challenges faced by all victims of
domestic violence and the special obstacles facing victims
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of officer-perpetrated domestic violence; the effects of do-
mestic violence on children and on the credibility of law en-
forcement in the community; recommended on-the-scene
procedures when responding to officer-involved domestic
violence; and appropriate response when both the offend-
er and the victim are officers (e.g., conducting predominant
aggressor analysis and notifying both departments). The
module for officers?® further suggests appropriate action
to take when a fellow officer is believed to be involved in a
violent intimate relationship and provides clear and com-
pelling reasons for an officer to report another’s troubling
behavior. The module for officers concludes with a video
message reinforcing the values that will protect the families
of law enforcement officers.?*

The Toolkit’s training module for supervisors®® begins with
a self-assessment on “readiness to lead,” to encourage reflec-
tion on the supervisor’s own attitudes and beliefs about do-
mestic violence. The module stresses the importance of lead-
ership by example and the responsibility of supervisors in
setting the tone and culture of their department. Noting that
the law enforcement community has traditionally honored
the “brotherhood” of officers, the Toolkit suggests extending
those same values of honor and protection to the families of
fellow officers. The Toolkit provides concrete suggestions
about how other traditional law enforcement values can be
re-framed as they are instilled and reinforced. For example,
“loyalty” can be recast this way: “Respect your agency, your
job, and your colleagues. Remain loyal to your family and
your department’s families by keeping them safe. Report all
concerns of domestic violence to a superior, and get help for
yourself if you need it.”2® “Solidarity” as a value can be re-
framed to include supporting an officer who has been coura-
geous enough to report a known act of domestic violence—a
report that may save the lives of another officer’s family.?”

The module for supervisors also presents guidance for
screening and hiring decisions, ways to provide support
for the families of officers, links to legal resources on the
federal firearms prohibitions (and exceptions) for domestic
violence offenders, links for assistance in developing a de-
partmental protocol for officer-involved domestic violence
incidents, and suggestions for reaching out to spouses or
intimate partners of officers to be sure they are aware of
policies and available assistance.
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When information is brought to the attention of a supervi-
sor indicating possible warning signs of domestic violence,
or at the request of the officer’s family, the IACP policy pro-
vides that such reports should be properly documented,
that the officer be counseled and offered “non-punitive av-
enues of assistance.”? In its Discussion Paper, the IACP also
suggests that in some cases, the department may appropri-
ately employ an “administrative order of protection,” which
is essentially an order that an officer refrain from certain
conduct toward a specific individual as a condition of con-
tinued employment.? Violation of such an order can result
in a simpler process for termination than might be possi-
ble in the absence of such an order, and it is not dependent
upon the request of a victim.3°

Training and prevention efforts cannot possibly prevent ev-
ery act of domestic violence on the part of law enforcement
officers, but implementation of training and resources may
reduce the number and severity of incidents, increase the
likelihood of prompt intervention that will enhance vic-
tim safety, and promote respect for law enforcement in the
community that the department serves.

INCIDENT RESPONSE

Policies and protocols for response to officer-involved
domestic violence can be promulgated at the state, local, or
departmental level. The IACP’s policy on Domestic Violence
by Police Officers®! is a model protocol that can be adopted
and adapted to suit the needs of almost any department.
In addition to the prevention protocols discussed in the
previous section, the IACP policy prescribes specific proce-
dures to be followed for initial response to officer-involved
domestic violence.*

To begin with, the IACP policy provides that any report
or admission of domestic violence on the part of a police
officer is to be treated as a report of a crime and is to be
investigated as such.3®* The policy requires 911 operators
and dispatchers to relay through communications the fact
that a reported crime of domestic violence involves a police
officer, and to immediately notify on-duty supervisors.*
Any officer-involved crime of domestic violence potentially
involves aweapon—at the very least, it can be presumed that
a firearm is most likely present at the scene. This informa-
tion is, of course, critical to the safety of the responding offi-
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cers, as well as the safety of the victim and any other family
members who may be present. The responding department
is to dispatch to the scene a supervisor, of higher rank than
the officer-perpetrator, to assume command at the scene.®
The department employing the suspected officer-perpetra-
tor must be immediately notified, as well.3¢ The IACP policy
calls for memoranda of understanding (MOUs) to be execut-
ed among neighboring police departments to facilitate time-
ly notification to the involved officer’s own department.?’

The IACP policy requires responding officers to follow the
same procedures as those prescribed for domestic violence
calls involving civilians, including meticulous documen-
tation of evidence at the scene.® The perpetrator must be
arrested or a warrant issued where there is probable cause,
but dual arrests are to be avoided.** Where no arrest or
warrant is issued, the reasons for that decision must be doc-
umented.* Medical assistance must be secured for anyone
injured.* Safety of children must be assured, and any chil-
dren must be interviewed out of the hearing of the parties.*?
The duty weapon of an arrested officer must be removed, as
well as personal firearms where the victim so requests or
the law permits.*® The ranking superior officer must provide
the victim with safety information, victim compensa-
tion information, access to an advocate, assistance in
obtaining a protective order, and an offer of confidential
transportation to a safe location.** That superior officer
is also responsible for explaining departmental policies
and procedures to the victim.** Where the perpetratorm-
has left the scene and there is probable cause, an arrest
warrant is to be obtained immediately and a higher-
ranking officer must assist in serving the warrant, seizing
firearms as with an on-the-scene arrest.*® Where the victim
has left the scene, investigators are to make every reasonable
effort to locate the victim and complete the investigation.*’
Incident reports, once completed, must be provided to the
victim upon request and without cost.*® The goal of these
procedures is to ensure maximum safety to the victim, as
well as the integrity of the investigation and appropriate
transparency.

CRIMINAL AND ADMINISTRATIVE INVESTIGATION

Officer-involved domestic violence implicates not only the
criminal justice process, but also the administrative disci-
plinary process. The IACP policy provides that even where
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there is no probable cause for arrest, an internal administra-
tive investigation should be commenced.* That investigation
should be conducted either by the department’s internal
affairs unit, or where there is no such unit, by the chief or
departmental head, bringing in outside investigative assis-
tance where appropriate and necessary.>® Where the internal
investigation shows that an officer has committed an act of
domestic violence, the department’s zero-tolerance policy
requires that proceedings for termination be commenced.>

A lethality risk/danger assessment should be conducted
as soon as possible, in cooperation with a victim advocate
for safety planning.>? Although firearms greatly heighten
the risk, removal of firearms does not eliminate the danger
to the victim. An advocate should work with the victim to
create a safety plan that can be adjusted to meet the needs
of the victim as the investigation and proceedings unfold.
Safety plans must account for the unique challenges faced
by victims of an abusive police officer.>

Administrative proceedings must be kept carefully sep-
arate from the criminal investigation, but do not need to
await the results of the criminal justice proceedings. The
accused officer’s rights and responsibilities in administrative
disciplinaryproceedingsareusuallygovernedbydepartmental
policy, employment law, and union contractual provisions. An
accused officer is sometimes required, by regulation or
departmental policy, to provide a truthful statement regard-
ing the incident. Because failure to give a truthful statement
can, itself, result in discipline, any statement given under
those conditions cannot be used against the officer in any
related criminal proceedings, nor may the prosecution in the
criminal case use evidence derived from such a compelled
statement.>* It is critical, therefore, that any administratively
compelled statement, as well as any evidence derived from
such a statement, be kept from investigators and prosecutors
involved in the criminal investigation and prosecution.

The same is not true with regard to use of evidence from
the criminal proceedings in connection with the adminis-
trative disciplinary proceedings—evidence in the criminal
case can (and generally should) be readily accessible to
Internal Affairs. To ensure the maximum use of available
evidence, departments sometimes seek to put the disci-
plinary proceedings on “hold” until the criminal case has
been resolved. Often, however, criminal proceedings move
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slowly, and in the meantime, the department is faced with
the dilemma of continuing to pay a suspended officer
(depending on departmental policy and union contractual
provisions), or finding a suitable interim assignment for an
officer who is unable to carry a weapon. The department
may be perceived as “dragging its feet” by failing to con-
clude the disciplinary process in timely fashion. As with all
cases, delayed administrative proceedings may impair the
availability of evidence. The victim, in domestic violence
cases, may be under extreme pressure while the fate of
the abuser’s career as a police officer hangs in the balance.
Delay thus may increase the danger to the victim, and will
almost certainly create further emotional stress. Whether
the disciplinary hearing itself is conducted during or after
the criminal proceedings, however, a prompt investigation
is essential.

It is crucial that all investigators of officer-involved domes-
tic violence—whether in the criminal or administrative
context—be trained in proper interviewing techniques
for victims of trauma, that they understand the dynamics
involved in abusive relationships (particularly those unique
to officer-involved domestic violence), that they keep the
victim’s safety at the forefront of their efforts, and that they
build and maintain the victim’s trust by keeping the victim
informed of the progress of the investigation and by provid-
ing the victim with support and resources throughout the
process.>® Victims of police-perpetrated domestic violence
will be alert for any hint that investigators may be more
concerned with protecting the abuser or with avoiding
embarrassment to the department than they are with the
victim’s safety or with holding the abuser accountable. All
investigators should employ the same meticulous investiga-
tion techniques that are helpful in all evidence-based prose-
cutions of domestic violence.

The IACP policy calls for a single member of command staff
to be the point of contact responsible for keeping the victim
informed of all actions taken by the department (suspen-
sion/reinstatement, weapon removal /restoration, etc.) and
the progress of the investigation.’® Administrative actions
may have a significant impact on the victim’s safety, and it is
important that notifications be made as soon as practicable.

During the course of the investigation, it may come to light
that other officers committed crimes or violated depart-
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mental policy by failing to report their knowledge of an in-
cident of domestic violence, interfering in the investigation
of the subject officer, or acting to manipulate or intimidate
the victim or other witnesses. Such officers should similarly
be subject to criminal charges and/or administrative disci-
pline, up to and including termination where appropriate. >

PROSECUTION /TRIAL STRATEGIES>®

Prosecution of an officer-involved domestic violence of-
fense presents many of the same challenges as any domes-
tic violence case. Some of the issues are amplified, howev-
er, because of the nature of the case, and some issues are
unique because of the defendant’s status as a police officer.

Victim safety is always of paramount concern. The certain
loss of employment that accompanies a criminal convic-
tion can greatly increase the danger to the victim, as the
defendant may be desperate to avoid that consequence.
Safety planning should be revisited throughout the pretrial
period as events warrant.

The prosecutor, and any investigator assisting the prosecu-
tor in the pre-trial phase, should meet with the victim as
early as possible to explain the pretrial process, answer any
questions, and gain the victim’s confidence and trust. The
prosecutor should take this opportunity, as well, to educate
the victim about witness intimidation and manipulation
and to find out whether such acts have been occurring and
to consider the appropriate response. These kinds of con-
versations, had early in the process, and repeated periodi-
cally during the pretrial period, can increase the likelihood
that the victim will remain engaged throughout the crim-
inal justice process. It must be remembered, too, that loss
of the defendant’s employment means potential economic
insecurity for the victim and the family, and that fear alone
may make the victim reluctant to participate in the process.
Because the time between arrest and trial presents multi-
ple opportunities for witness intimidation and manipula-
tion, lengthy delays and postponements should be avoided.

While victim participation can be encouraged, the prosecu-
tor nevertheless must prepare to go forward without the
victim’s testimony if necessary. This requires the prosecu-
tor to carefully review the available evidence and to make
requests for whatever follow-up investigation may be
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appropriate. It is particularly important to identify or
obtain nontestimonial hearsay statements that may be
admissible under an exception to the hearsay rule, to
assemble corroborating evidence, to consider preserving
the victim's testimony by way of a preliminary hearing or
deposition with a full and fair opportunity for cross-exam-
ination, and to identify evidence that will support a motion
to admit the victim’s prior statements under the doctrine of
forfeiture by wrongdoing. Presenting expert testimony on
victim behavior in response to battering can assist the jury
in understanding a victim’s reluctance to leave the abuser
or to participate in criminal justice proceedings and can
put into context a victim’s recantation or minimization of
the abuse. An expert familiar with the dynamics of officer-
involved domestic violence can be particularly helpful.>

If the officer’s personal firearms have not already been seized
or turned over for safekeeping, such action should be a con-
dition of bail or pretrial release. A no-contact bail condition is
also advisable unless the victim wishes to have contact and
the defendant is not believed to pose a serious threat. The
victim should be carefully questioned to ensure that such a
request for contact is not the product of intimidation.

Defense counsel (and victims) may argue strenuously
for a diversionary disposition in hopes of preserving the
officer’s career. There should be a strong presumption against
such disposition, particularly if the act involves any actual or
threatened physical violence or stalking. For all of the reasons
discussed in the first part of this article, the dynamics and
consequences of officer-involved domestic violence demand
that such acts be deterred in the strongest possible terms.
Generally, this need for deterrence and the interests of the
community outweigh the benefits of diversionary disposition.
The prosecutor should similarly hesitate before entering into
a plea agreement to dismiss charges that would bar the de-
fendant from possessing a firearm under federal or state law.

The indictment or other charging instrument should
charge all appropriate offenses. If the defendant has en-
gaged in witness intimidation or official misconduct (e.g.,
misuse of police equipment or resources to commit the
offense), those charges should be included in the charging
instrument. Likewise, if the offenses were committed in the
presence of a child, available offenses such as endangering
the welfare of a child, or domestic abuse in the presence of
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a child, should not be overlooked. Any charges that would
qualify as a “misdemeanor crime of domestic violence” for
purposes of the federal firearms prohibition pursuant to 18
U.S.C. § 922(g)(9) should be carefully worded so that the
essential elements are properly alleged.®

It is not unusual for allies of the defendant to show up at
court proceedings in full uniform, either out of a desire to
support the accused officer or in an effort to intimidate the
victim (which is a likely consequence, regardless of the in-
tent of the officers who appear®!). The prosecutor may wish
to discuss with the police chief or other departmental head
the possibility of issuing a departmental order that officers
who have no official business in connection with the case
receive official permission before attending any proceed-
ings, and, if granted permission for good cause, that they
appear only in civilian attire and refrain from any commu-
nication or contact with the victim.

Upon receiving the case, the prosecutor should be sure the
assigned investigator understands that no information re-
garding any administrative proceedings should be disclosed
to anyone connected with the criminal investigation or
prosecution. It is appropriate, however, to request that the
prosecution be kept apprised of any important developments
in the administrative process, such as the status of the officer’s
employment or assignment, a decision to postpone the disci-
plinary proceedings until the conclusion of the criminal case,
a final decision on discipline, or administrative proceedings
against other officers for interference with the investigation.

Cases involving police officer defendants often attract a
great deal of media interest. The prosecutor should careful-
ly keep in mind ethical restrictions on information released
to the media, while also respecting the public interests
served by timely and accurate release of information that
is permitted. The victim’s safety and privacy, as well as the
defendant’s right to a fair trial, must be scrupulously pro-
tected throughout the proceedings.

The voir dire process can help to educate the jury about
the dynamics of domestic violence, as well as help to elim-
inate potential jurors who may be batterers or who have
victim-blaming attitudes. In cases involving police officer
defendants, it is also important to identify and eliminate
jurors who would have difficulty accepting the notion
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that police officers can be abusers or may lie. It may also
be worthwhile to explore the feelings of prospective jurors
about firearms—particularly their feelings about laws that
prohibit domestic violence offenders from possessing guns.
The prosecutor may also want to ask about the ability of
jurors to put aside their concerns about what punishment
or consequences might be imposed as a result of a guilty
verdict. Some jurors may feel that the loss of an officer’s
career is somehow unfair or excessive punishment.®?

The time during trial has been identified as the second-
most-dangerous time for victims, ®® who may be subject-
ed to intense pressure, intimidation, and manipulation in
a last-ditch effort to dissuade them from testifying. Safety
efforts at this juncture should be double-checked and per-
haps increased. Victims should be escorted to and from the
courthouse, and should have a secure waiting area and an
advocate for support while they wait to testify. The prosecutor
should discuss in advance with the trial judge any necessary
measures to increase the victim’s safety. The defendant and
the defendant’s allies in the courtroom may attempt to intim-
idate the victim during testimony by staring, glaring, or ges-
turing. With the trial court’s cooperation, the victim can be
instructed about what to do if that occurs—turn to the judge
and say, “I need to speak with the court in private.” The judge
can then excuse the jury and the victim can inform the court,
the prosecutor, and defense counsel of what is going on so the
judge can address the issue outside the presence of the jury.
If the victim testifies and recants, minimizes the defendant’s
actions, or testifies on behalf of the defendant, the prosecutor
should use a “soft-cross” technique that elicits helpful or cor-
roborating information, helps to explain the victim’s behavior,
and gently exposes inconsistencies.

In the event of a guilty verdict, the prosecutor should move
to revoke bail if a custodial sentence is likely to be imposed.
Even if bail is continued, however, the court should remind
the defendant that all bail conditions, including no-contact
provisions and any weapons restrictions, continue in effect.
An advocate should assist the victim with any necessary
modifications to the safety plan.

The prosecutor should immediately notify the employing
department of the trial result and ask for an update on
any disciplinary proceedings. If the jurisdiction has a re-
quirement of forfeiture of public office associated with the
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conviction, the prosecutor should prepare any necessary
paperwork for the court prior to sentencing.

If a probationary sentence is recommended, either after a
trial or as part of a plea agreement, the prosecutor should
request that the court impose appropriate conditions of
supervision, such as no-contact conditions, successful
completion of a batterers’ intervention program, substance
abuse evaluation and treatment if necessary, and mental
health evaluation and treatment if indicated. It is good prac-
tice to ensure that the court indicates, on the judgment of
conviction, any offenses that come within the definition of
“misdemeanor crime of domestic violence” for purposes of
the federal firearms prohibition.®*

CONCLUSION

Officer-involved domestic violence poses unique dangers
for the victim and threatens the mission and morale of the
department. Departmental leaders, officers, advocates,
investigators, and prosecutors must work together to pre-
vent domestic violence within the ranks of the department,
to provide effective interventions, and to provide swift, sure,
and effective response to incidents in a way that will maxi-
mize victim safety and offender accountability, and promote
public confidence in the department’s integrity. Policies and
protocols, carefully considered and effectively implemented,
can reshape departmental culture to promote zero tolerance
for domestic violence in the law enforcement family. Evi-
dence-based prosecution strategies can help to ensure that
offenders are held accountable, whether or not the victim
participates in the process. These practices can help to fulfill
the promise of law enforcement to protect and serve.
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