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Introduction
Individuals with a diagnosis of
mental retardation or other form
of developmental disability are at
increased risk for becoming victims
of sexual assault.4 Prosecutors must
overcome a number of challenges
when prosecuting sexual assaults
involving individuals with mental
retardation. These challenges include
stereotypes about mental retardation,
concerns over witness credibility, and
challenges in communicating with
people with mental retardation.5
To effectively prosecute crimes
which victimize individuals with
developmental disabilities, prosecutors
must understand the diagnostics
involved, community resources, and
specific strategies to assist the victim
in providing accurate and credible
testimony. This article will provide
a brief overview of developmental
disabilities and the diagnostic criteria
for mental retardation, and will then
offer practical tips for prosecutors
in cases where the victim in a sexual
assault case has a diagnosis of mental
retardation.
Overview of
D e v e l o p m e n ta l
Di s a b i l i t i e s
Prosecutors should be aware that
developmental disabilities manifest
themselves on a variety of levels,

depending on the severity of the
disability as well as other factors.
The term “developmental disability”
refers to:
a diverse group of severe chronic
conditions that are due to mental
and/or physical impairments.
People with developmental
disabilities have problems
with major life activities such
as language, mobility, learning,
self-help, and independent living.
Developmental disabilities begin
any time during development up
to 22 years of age and usually last
throughout a person’s lifetime.6
This is a broad definition
encompassing many disorders,
including, for example, mental
retardation, cerebral palsy, borderline
intellectual functioning, and autism
spectrum disorders. It is important
to note that an individual with
a developmental delay may or
may not meet the definition of
mental retardation. In fact, some
developmental disabilities, including
Attention Deficit Hyperactivity
Disorder, Oppositional Defiant
Disorder, Conduct Disorder, and
certain learning and communication
disorders, will not directly affect
intellectual ability, but may cause
challenges for the victim on the
witness stand.
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Mental retardation is a diagnostic
construct7 that has undergone
significant revision over the past
century. Currently, the American
Association on Intellectual and
Developmental Disabilities (AAIDD)
defines mental retardation as “ . . . a
disability characterized by significant
limitations both in intellectual
functioning and in adaptive behavior8
as expressed in conceptual, social, and
practical adaptive skills. The disability
originates before age 18.”9 In the
Diagnostic and Statistical Manual of
Mental Disorders (DSM-IV-TR, 2000),
the American Psychiatric Association
also provides diagnostic criteria for
mental retardation. These include:
“significantly subaverage intellectual
functioning: an IQ of approximately
70 or below . . . concurrent deficits
or impairment in present adaptive
functioning . . . and age of onset before
18 years.”10 Together, the AAIDD
and DSM-IV criteria regarding the
diagnosis of mental retardation provide
a relatively consistent framework to
guide certain educational, clinical, and
legal decisions.11
A diagnosis of mental retardation,
coupled with societal prejudice and
stereotypes, may have unfortunate
consequences for affected individuals.
One such unfortunate consequence
may be the tendency to view
individuals with the same diagnosis as
members of a homogeneous group.12
However, beyond the three diagnostic
criteria (i.e., lower intellectual
functioning, adaptive behavior deficits,
and onset before the age of 18), the
diversity that exists is as complex
as in people who do not have a
diagnosis of mental retardation.13
Because of this diversity, prosecutors
“must consider the abilities of an
individual with intellectual disabilities
to serve as a witness based on the
specific requirements of the task
rather than using global impression
and stereotypes . . .”14

The tendency to stereotype
individuals with mental retardation
has particularly serious implications
for crime victims. For example, police
officers may be reluctant to pursue
allegations of sexual assault when
the victim has a diagnosis of mental
retardation15 because they fear that
the victim is incapable of providing
reliable information. Prosecutors and
judges may incorrectly assume that a
victim with impaired cognition is legally
incompetent to testify.16 Juries may be
negatively influenced by the diagnosis of
a mental retardation,
and subsequently not review the
witness’s testimony or evidence
objectively.17
In fact, research has identified
some common characteristics
among individuals diagnosed with
mental retardation that have direct
implications for their ability to serve
as witnesses. For instance, when
confronted by an authority figure,
these individuals may be more likely
to claim knowledge they do not
possess or acquiesce to demands.18
When questioned about events from
the past, these individuals may not
provide as complete an account
as an individual without cognitive
limitations.19 People with mental
retardation can be more susceptible
to leading questions than the general
population, a finding likely related to
memory capacity, the ability to cope
with uncertainty, and the pressure
associated with an interview.
Individuals with mental retardation
also may exhibit expressive and
receptive language difficulties that
decrease the probability of accurate
communication with others.20
The empirical literature regarding
the actual abilities and performance
of individuals with diagnoses of
mental retardation in legal contexts
suggests that, with appropriate
accommodations, individuals with
mental retardation can accurately



recall events, provide reliable and
valid testimony, and resist suggestive
or leading questions. Specifically,
studies21 have shown that individuals
diagnosed with mental retardation can
provide accurate information about
a personally-experienced event at a
level comparable to those without
mental retardation.22 Furthermore,
when questioned in a manner
consistent with their abilities, people
with mental retardation were found
to perform similarly to non-diagnosed
individuals.23 By tailoring language
to match the victim’s abilities, the
probability of accurate communication
is dramatically increased.24
Taken together, these research
findings suggest a number of specific
strategies to follow throughout the
investigation and prosecution of a
sexual violence case with a victim who
has a diagnosis of mental retardation
that can enhance the quality of the
witness’s testimony, improve her25
credibility with jurors, and reduce the
likelihood of inaccurate testimony as a
function of suggestibility.
T r i a l P r e pa r at i o n
a n d S t r at e g i e s
Prosecutors should make appropriate
adjustments during trial preparation
and trial itself when the victim has
a diagnosis of mental retardation.
In every case, the victim should be
assessed on an individual, case-bycase basis. However, a victim with
mental retardation will present
unique challenges for prosecutors –
from preparing for the first interview
with the victim, to preparing the jury
to hear testimony from the victim,
to understanding how to conduct an
appropriate direct examination of
the victim. The following categories
and tips are designed to provide
prosecutors with a framework for
preparing and litigating a sexual
assault trial when the victim has a
diagnosis of mental retardation.

Preparing the Victim
Community Support—Prosecutors
should be proactive about reaching out
to community organizations to ensure
support systems are in place to assist
crime victims with mental retardation.
For example, some prosecutors’ offices
have established disabled persons units,
which encompass both prosecutors
and advocates who specialize in cases
involving persons with developmental
disabilities, including individuals with
mental retardation.26 Such units involve
themselves in community partnerships
with allied professionals (such as state
departments of mental retardation)
in order to prosecute cases in a
multidisciplinary fashion.27 Prosecutors
who work in jurisdictions without
such services should contact national
organizations that provide resources
and information for crime victims
with mental retardation.28 In addition,
prosecutors should share information
about these organizations and explain
their resources to victims and their
families so that they feel supported
throughout the prosecution process.29
Support Person—The prosecutor
should find out who provides
support to the victim in her everyday
life. A victim with mental retardation
likely has help on a daily basis from
a parent, grandparent, caretaker, or
perhaps someone who knows and
has worked with her at a school or
community center. If the victim has
a support person or advocate (or
if one is assigned after inception of
the case), the prosecutor should
speak to this person (see “Getting
to Know the Victim” below). If
the victim and the support person
have a good relationship, the
prosecutor can consider allowing
that person to come to pretrial
meetings and interviews. In addition,
the prosecutor may wish to make
a pretrial motion that permits a
support person to sit with the victim

while she testifies to comfort the
victim throughout the trial. The
support person can sit near the
witness stand or remain elsewhere in
the courtroom.
Getting to Know the Victim—Before
interviewing the victim, the
prosecutor should have an in-depth
conversation with the victim’s support
person as well as with others familiar
with the victim’s cognitive functioning
and communication style. As in any
sexual assault case, the prosecutor
should use the initial interview of the
victim as an opportunity to develop
trust, as well as to learn about the
victim outside the context of the
criminal incident. The prosecutor
should also become familiar with the
victim’s living situation, capabilities, and
daily routine, taking care to notice the
victim’s speech patterns, expressions,
and body language.
Talking to the victim and the
victim’s family members about the
victim’s speech and language is
important to help the prosecutor
understand the context of the
criminal incident, how the victim
reported the incident to others, and
to determine any potential issues
relating to the victim’s trial testimony.
If the victim’s speech is limited, for
example, her ability to communicate
with police and investigators about
the incident may have been adversely
affected. Further, the prosecutor
may have to phrase questions in a
particular way during preparation and
at trial so that the victim understands
and can answer them without getting
confused. The prosecutor may need to
consult with a psychologist or other
similar professional to determine how
best to adjust language choice and
communication style.
The victim’s living situation,
capabilities, and routine are important
indicators of how the victim
functions in society with strangers



and non-strangers. This information
can help the prosecutor understand
the nature of the relationship
between the offender and the
victim as well as anticipate or rebut
potential defenses. If, for example, the
offender claims the victim consented
to the sexual contact, knowing the
victim’s capabilities will allow on the
prosecutor to cross-examine the
offender more effectively and prepare
the necessary rebuttal witnesses.
Meeting and Interviewing the
Victim—First, the prosecutor should
determine where to interview
the victim. Limiting distractions
and creating an environment that
feels comfortable and safe to
the victim are priorities.30 The
prosecutor should take the victim
into the courtroom at some point
during a pretrial interview to see
if she becomes distracted by that
environment. Throughout each
interview with the victim, the
prosecutor should speak slowly
and allow adequate time for the
victim to answer each question. The
prosecutor should ask both direct
and leading questions in order to
determine how well the victim can
answer questions in different forms.
In addition, the victim should be
permitted to take frequent breaks,
just as she should be permitted to do
at trial.
The prosecutor should note
any difficulties the victim has
understanding and interpreting
language, including certain vocabulary,
sarcasm, or changes in tone of voice.
It also is important to understand
the extent to which the victim
understands her condition and can
explain her disability. The prosecutor
should ask the victim about her
condition and how she believes
mental retardation affects her.
The victim may be able to tell the
prosecutor that there are certain

kinds of questions she will be unable
to answer or certain situations that
will be confusing. On the other hand,
“[p]eople with mental retardation
may try to hide their impairment or
pretend greater capabilities than they
actually possess.”31 The prosecutor
must reconcile what the victim
explains her limitations to be with
what the prosecutor observes and
learns.
The prosecutor should
attempt to determine whether
the victim appreciates the nature
and consequences of the acts
committed by the perpetrator.
First, the prosecutor should probe
the victim’s general understanding
of human anatomy, reproduction,
and contraception. The answers
to these questions will aid the
prosecutor in determining which
anatomical terms are familiar to
the victim and whether the victim
appreciates the consequences of
sexual activity.32 This is relevant
in order to establish whether the
element of psychological force is a
component of the sexual assault.33
In addition, this information will help
the prosecutor explain the victim’s
limitations to the jury and counter
the possible defense that the victim
consented to the sexual activity.
Pretrial Considerations
Determining Competence—The
prosecutor should assess the
competence of any witness,
regardless of the existence or lack
of a developmental disability. When
interviewing a victim with mental
retardation and speaking with her
family members, the prosecutor
should determine whether the victim
can be deemed legally competent.
A witness’s competence is based on
her ability to understand issues and
make decisions.34 Often, a victim
with mental retardation will present

competency challenges, simply
because of misunderstandings or
miscommunication.
It is important for the prosecutor
to communicate to the fact finder
that a cognitive impairment is not
per se evidence of incompetence
(see Federal Rule of Evidence 601
and see “Engaging a Mental Health
Expert” below). The prosecutor
should be prepared and have
enough knowledge of the victim’s
mental capabilities to explain to the
judge the difference between the
disability and competence. If the
defense challenges the witness’s
competence at trial, the prosecutor
should be able to give an offer of
proof of the witness’s competence
by citing specific examples of her
ability to understand issues and make
decisions.
Engaging a Mental Health Expert—
The prosecutor may wish to retain
a qualified mental health expert to
testify to the victim’s abilities. In such
cases, the prosecutor should ask
the expert to examine the victim to
assess her intellectual functioning,
general cognitive abilities, level of
adaptive functioning, and mental
age level. (Note that many experts
are shying away from mental age
level, and are more comfortable
reporting an equivalent grade level
corresponding to test results.)
The expert also should assess the
victim’s concrete thinking ability,
language abilities, and memory. A
mental health expert may determine
and then testify that the victim is
capable of consenting to sexual
activity, but, because of limitations
associated with mental retardation,
the victim was susceptible to
psychological coercion from the
defendant. The relevance of the
victim’s developmental disability
varies by jurisdiction. In some states,



for example, a victim with a diagnosis
of severe mental retardation is
considered incapable of consenting
to sexual activity. Regardless of
the jurisdiction, the expert should
educate the jury regarding the nature
of the victim’s disability, including
medical, psychological, physical, and
social implications, and set the stage
for the victim’s testimony to follow.35
It may not be necessary to retain
a mental health expert. Often, the
victim’s developmental disability is
capable of being explained to the
fact finder through testimony from
the victim and family members who
are familiar with her condition.
However, expert testimony regarding
a victim’s developmental disability and
capabilities has been shown to improve
jurors’ attitudes about cases involving
individuals with intellectual disabilities
and perceptions of the victim’s
competence and accuracy.36 The
prosecution can rely on a psychologist,
psychiatrist, social worker, nurse, or
any other professional with specialized
knowledge of mental retardation
to provide expert testimony. The
expert testimony should include: (1)
the nature of the victim’s disability,
including medical, psychological,
physical, and social implications; (2) the
particulars of the evaluation conducted
on the victim; and (3) the victim’s
current level of intellectual functioning,
communication skills, and concrete
thinking ability.
Pretrial Motions—Victims and
witnesses with mental retardation
experience many difficulties,
including but not limited to fear,
embarrassment, exhaustion, short
concentration spans, and inadequate
language skills. If state law permits,
prosecutors may wish to make the
following motions to reduce trauma
to the victim and enhance the quality
of her testimony:

Closed Courtroom
The prosecutor may wish to ask
the court to rule that all persons
be excluded from the courtroom
except the parties and their
immediate families, attorneys, officers
of the court, jurors, newspaper
reporters, and court reporters. If
the prosecutor makes this request,
she or he should be prepared to
explain the possibility that the victim
will suffer serious emotional trauma
if required to testify in front of a
large group of people, or that the
victim may be too easily distracted if
many people are in the courtroom.
The prosecutor should explain that
the request is due to the victim’s
nervousness and fear, and was made
after direct observation by the
prosecutor, the victim’s support
person(s), or the mental health
expert.37
Courtroom Configuration
The prosecutor may wish to ask
the court to rule that the offender
not be seated directly in front of
the victim while she testifies—again,
because the victim may suffer such
emotional trauma that it would
interfere with her ability to testify. If
this motion fails, the prosecutor can
try to position her- or himself away
from the defendant so the victim
is focused on the prosecutor—not
the defendant—during direct
examination.
Tr i a l I s s u e s
Voir Dire—During jury selection
for any sexual assault case, the
prosecutor should address jurors’
beliefs in common myths about
sexual assault—e.g., only strangers
rape; all victims are physically injured
as a result of the assault; all victims
behave in certain ways during and
after the rape; women lie about
getting raped; and rape victims

assume the risk of being raped.
When the victim is diagnosed with
mental retardation, the prosecutor
also must address additional
common myths about people with
this diagnosis.
The prosecutor should explain
to the jury that the victim’s
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competence is established if she
can recall incidents and understands
the oath to testify truthfully in
court; prosecutors must stress that
this test is applied to all witnesses
regardless of their cognitive function.
The jury should understand that
evidence will be presented from
the victim, her family members, and
possibly a mental health expert, in
addition to any other evidence in the
case. The prosecutor must address
the victim’s diagnosis directly so
the jury does not use the victim’s
condition as an excuse for the rape;
the jurors should understand that
the victim’s condition is relevant



to the offender’s selection of her.
For example, it is possible that the
victim was coerced or was unable to
consent due to her developmental
disability. In this case, the prosecutor
can transform the issue of mental
retardation from a concern or
perceived weakness to evidence
probative of the offender’s selection
of the victim.
Direct Examination of the Victim—To
maximize the quality of the victim’s
testimony,38 the prosecutor should
schedule the victim’s testimony
around her meals, rest periods,
and medication, as applicable.
During direct examination of the
victim, the prosecutor should elicit
information that establishes the
victim’s competency and credibility;
personalizes her; establishes her
daily routine; details the criminal
conduct to which she was subjected
by the defendant; and, if applicable,
describes her relationship to the
defendant. The prosecutor should
rely on open-ended, free-recall
questions.39 The questions should
be asked clearly, using simple
vocabulary so that the victim can
answer the questions in her own
words. This will enable the jury
to understand the extent of the
victim’s ability to communicate and
to see that the victim’s thoughts
are her own. The prosecutor also
should use photographs and other
demonstrative evidence, as the
victim’s accurate identification
of these items will enhance the
jury’s confidence in the victim’s
identification of the crime scene,
the defendant, and other critical
evidence.
Cross-Examination of the Victim—The
prosecutor should ask the court to
rule that all questioning of the victim
employ appropriate terminology,

grammar, and sentence structure,
based on the victim’s level of
functioning, because researchers have
found the most accurate information
results from this type of question.40
As noted above, individuals with
mental retardation are more likely
to say “yes” to questions, particularly
leading questions, repeated questions,
or those not understood by the
witness.41 Questions that contain one
or more negatives—e.g., “Isn’t it true
that you were not at the house?”—
also can result in less than accurate
responses.
In their 1999 study of witnesses
with diagnoses of mental retardation,
Kebbell and Hatton concluded that
four cross-examination techniques
presented difficulties: (1) use of
advanced language with complex
syntax; (2) excessive use of closed,
i.e., yes/no questions; (3) use of
suggestive or leading questions;
and (4) a focus on trivial details or
peripheral issues.42 It is particularly
important that defense counsel be
constrained in attempts to confuse
the witness on cross-examination.43
One study focusing on strategies
for child witnesses with mental
retardation produced findings
that also may be useful for adult
victims: “. . . [R]esponses to yes/no
questions can be fairly accurate when
presented in a neutral, non-coercive
manner and when they are designed
to examine alternative hypotheses
about the child’s experiences . . . .”44
Corroborating Witnesses—Parents,
guardians, siblings, and others should
be called to testify about details
of the victim’s routine, ability to
perceive, and personal habits. These
individuals also may be able to
corroborate the victim’s testimony
regarding details associated with the
crime. By calling witnesses who are

familiar with the victim’s learning and
communication skills and abilities,
the prosecutor can show jurors
how the victim presents herself in
her daily life, how much help the
victim needs in order to engage in
routine activities, how the defendant
could have had access to the victim,
how the victim and defendant
interacted with each other, and how
the victim ultimately reacted to and
communicated about the sexual
assault. When the victim is schoolaged, the school psychologist may be
able to provide valuable testimony on
the victim’s personal history, including
her participation in special education
and the details of her Individualized
Education Plan (IEP).
Rebuttal Case—The defense may try
to perpetuate myths regarding those
with mental retardation by attacking
the victim’s ability to recount the
incident and testify truthfully. In
rebuttal, the prosecutor can address
the defense attacks by calling
witnesses who are familiar with the
victim’s behavior on a daily basis and
who encountered the victim both
before and after this incident was
reported. The prosecutor should
be prepared to offer expert and
lay testimony to counter defense
attempts to discredit the victim
on such issues as suggestibility,
misidentification, and fabrication or
fantasy related to a diagnosis.
Conclusion
A victim with mental retardation
poses unique concerns because
the prosecutor must assess the
condition and how it affects the
victim—not only in terms of the
victim’s ability to communicate and
live as a member of society, but also
in terms of the criminal incident. The
victim’s developmental disability may



affect the way the sexual assault is
reported and charged, depending on
the extent of the mental retardation.
The victim may have been impeded
in her ability to communicate with
civilian witnesses, police, and medical
personnel. These communication
issues will present challenges at trial,
and may lead to misperceptions
regarding the victim’s competence
and recollection of the incident itself
and the details associated with the
incident. Prosecutors should educate
themselves about mental retardation,
how the developmental disability
can affect victims, and how to best
communicate a victim’s condition to
the jury—through testimony from
the victim, family members, a mental
health expert, or other possible
witnesses. Understanding the victim’s
mental retardation will allow the
prosecutor to communicate to jurors
how this condition played a role in
the sexual assault starting with victim
selection, moving to the dynamics
of the victim’s relationship with the
offender both before and after the
assault, and concluding with how,
when, and why the victim ultimately
disclosed the incident to another
person. Presenting a complete picture
of the victim to the jury should
be the goal for each prosecutor
who deals with a victim of sexual
assault. Ultimately, if the prosecutor
is familiar with the effects of the
victim’s mental retardation on the
victim’s daily life, the prosecutor will
be successful in communicating those
effects and their relevance to the
sexual assault itself, thereby providing
jurors the proper context in which
to evaluate all of the evidence the
case and achieving justice for the
victim. n
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28 See, e.g., Office of Justice Programs (http://www.ojp.state.mn.us/MCCVS/);The Arc of the
United States (http://www.thearc.org); American Association on Intellectual and Developmental Disabilities (http://www.aaidd.org); and Division on Developmental Disabilities
(http://www.dddcec.org).
29 See, e.g., Directory of Crime Victim Services: An OVC Online Resource, at http://ovc.ncjrs.
gov/find victim services/.
30 See “Crime Victims Who Have Mental Retardation,” available at http://www.ojp.usjoj.
gov/ovc/publications/infores/firstrep/2002/chp5.html.
31 Id.
32 The prosecutor should ensure that, as in most sexual assault cases, a physical examination of the victim is conducted as soon as possible after the assault is disclosed. A Sexual
Assault Nurse Examiner (SANE) or qualified physician should conduct the exam both
to identify and treat the victim’s possible injuries and to preserve any evidence for the
prosecution of the crime. It is important for the prosecutor to find out from the victim
to what extent she appreciated the nature of the examination and how undergoing the
exam made her feel.
33 See, e.g., 18 Pa.C.S. § 3121(2).
34 Black’s Law Dictionary 302 (8th ed. 1999).
35 The

expert may also aid the court in assessing the competence of a victim with mental
retardation. By focusing on the individual’s strengths and weaknesses and not simply the
diagnostic label, the expert may provide useful information to the court and all parties
involved.
36 See Stobbs & Kebbell, supra note 14.
37 Note

that some states allow a victim to testify by closed-circuit television in cases where
the victim may suffer serious emotional or psychological harm if she has to testify in
front of the defendant. Most states’ laws regarding closed-circuit-television testimony are
based on the chronological age of the witness, rather than her cognitive functioning level.
However, the prosecutor should check the laws of his or her jurisdiction to determine
if the state allows the defendant’s right to confront his accuser to be balanced against
the victim’s impaired ability to communicate (and the possibility of unreliable testimony
caused by the victim’s traumatic reaction to the defendant’s presence in court).
38 See supra note 30.
39 See
 Kebbell & Hatton, supra note 16.
40 Id.

41 Id.
42 Id.
43 See Mark Rhys Kebbell, Chris Hatton, & S.D. Johnson, Witnesses with Intellectual Disabilities
in Court:What Questions Are Asked and What Influence Do They Have? 9 Legal and Criminological Psychology 23-25 (2004). The authors concluded:
“Witnesses with intellectual disabilities were significantly more likely than
general population witnesses to agree with the force of a leading question,
less likely to disagree with the force of the question, and less likely to
provide dditional information, particularly in cross-examination. Lawyers are
likely to deliberately exploit the characteristics of leading questions…The
implication of these results is that cross examination as currently practiced
is particularly likely to lead to inaccurate testimony from witnesses with
intellectual disabilities.” Id. at 32.
Prosecutors should move the court for limitations on cross-examination, but recognize
that the direct examination must also conform to these restrictions. Cross-examination
is thereby infringed only in form, not in substance, to allow for truthful testimony from
the victim.
44 See Michel, et al., supra note 22.
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